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agreement in conformance with all ap-
plicable Federal laws, regulations, or-
ders, and policies.

(c) The delegation agreement will:

(1) Designate the organizational unit
within the State responsible for the
implementation of the delegation
agreement;

(2) List the functions delegated and
functions to be delegated, with a sched-
ule for their assumption by the State;

(3) Identify procedures to be followed
and records to be kept by the State and
EPA in carrying out each delegated
function;

(4) Identify the staffing, hiring, train-
ing, and funding necessary to carry out
the delegated functions;

(5) Estimate program costs by year
for the term of the delegation agree-
ment;

(6) Identify an accounting system, ac-
ceptable to the Regional Adminis-
trator, which will properly identify and
relate State costs to the conduct of
delegated functions; and

(7) ldentify the form and content of
the system for EPA overview of State
performance consistent with the re-
quirements in §35.3025 of this subpart,
including the frequency, method, and
extent of monitoring, evaluation, and
reporting.

(d) The term of the delegation agree-
ment shall generally be five years. As
subsequent construction management
assistance is awarded, the delegation
agreement may be amended to main-
tain a five-year period.

(e) The delegation agreement will be
revised, as necessary, to reflect sub-
stantial program or procedural
changes, as determined by the Regional
Administrator.

(Approved by the Office of Management and
Budget under control number 2000-0417)

§35.3015 Extent of State responsibil-
ities.

(a) Except as provided in paragraph
(c) of this section, the Regional Admin-
istrator may delegate to the State
agency authority to review and certify
all construction grant documents re-
quired before and after grant award
and to perform all construction grant
review and management activities nec-
essary to administer the construction
grants program.
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(b) The State may also act as the
manager of waste treatment construc-
tion grant projects for small commu-
nities. The State, with the approval of
the community, may serve as the com-
munity contracting agent and under-
take responsibilities such as negoti-
ating subagreements, providing tech-
nical assistance, and assisting the com-
munity in exercising its resident engi-
neering responsibility. In this capacity,
the State is in the same position as a
private entity and cannot require a
small community to hold the State
harmless from negligent acts or omis-
sions. The State may also execute an
agreement with any organization with-
in the State government, other than
the State agency, which is capable of
performing these services. The terms of
the agreement to provide these services
to small communities must be ap-
proved by the Regional Administrator
before execution of the agreement.

(c) The Regional Administrator shall
retain overall responsibility for the
construction grant program and exer-
cise direct authority for the following:

(1) Construction grant assistance
awards, grant amendments, payments,
and terminations;

(2) Projects where an overriding Fed-
eral interest requires greater Federal
involvement;

(3) Final determinations under Fed-
eral statutes and Executive Orders
(e.g., the National Environmental Pol-
icy Act of 1969, 42 U.S.C. 4321 et seq.,
Title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d et seq.), except for sec-
tions 201, 203, 204, and 212 of the Clean
Water Act;

(4) Final resolution of construction
grant audit exceptions; and

(5) Procurement determinations list-
ed under 40 CFR 33.001(g).

§35.3020 Certification procedures.

(a) The State will furnish a written
certification to the Regional Adminis-
trator for each construction grant
project application submitted to EPA
for award. The certification must state
that all Federal requirements, within
the scope of authority delegated to the
State under the delegation agreement,
have been met. This certification must
be supported by documentation speci-
fied in the delegation agreement. The
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documentation must be made available
to the Regional Administrator upon re-
quest.

(b) Certification that a construction
grant project application complies
with all delegable pre-award require-
ments consists of certification of com-
pliance with the following sections of
subpart | of this part: §35.2030 (Facili-
ties planning); §35.2040 (a) and (b)
(Grant application); §35.2042 (Review of
grant applications); and §§35.2100 (Lim-
itations on award) through and includ-
ing 35.2125, except for §35.2101 (Ad-
vanced treatment reviews for projects
with incremental capital advanced
treatment costs of over $3 million),
§35.2112 (Marine waiver discharge appli-
cants), and §35.2113 (final decisions
under the National Environmental Pol-
icy Act).

§35.3025 Overview of State perform-
ance under delegation.

The Regional Administrator will re-
view the performance of a delegated
State through an annual overview pro-
gram, developed in accordance with
procedures agreed to in the delegation
agreement (§35.3010(c)(7)). The purpose
of the overview program is to ensure
that both the delegated State and EPA
efficiently and effectively execute the
fiscal and program responsiblilities
under the Clean Water Act and related
legislation. The overview program is
comprised of three steps:

(a) Developing a plan for overview. The
plan for overview specifies priority ob-
jectives, key measures of performance,
and monitoring and evaluation activi-
ties (including State reporting to EPA)
for the upcoming year. EPA and the
State should agree to a plan for over-
view in advance of the upcoming year.

(1) Priority objectives will include
both program and management objec-
tives. In developing the State priority
objectives, the national priorities iden-
tified by the Administrator on an an-
nual basis must, at a minimum, be ad-
dressed and applied as appropriate to
each State. In addition, the Regional
Administrator and the State may iden-
tify other objectives unique to the situ-
ation in the State.

(2) For each priority objective, the
plan for overview will specify key
measures of performance (both quan-
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titative and qualitative), identify
which measures will require the nego-
tiation of outputs, and enumerate the
specific monitoring and evaluation ac-
tivities and methods planned for the
upcoming year.

(b) Negotiating annual outputs. Annu-
ally, the Region and delegated State
will negotiate and agree upon outputs,
where required by the plan for over-
view, to cover priority objectives for
the upcoming year. This negotiation
should also result in development of
the work program required for the sec-
tion 205(g) assistance application, pur-
suant to subpart A, §35.130 of this part.
Where the assistance application cov-
ers a budget period beyond the annual
overview program period, the assist-
ance award may be made for the full
budget period, contingent on future ne-
gotiation of annual outputs under this
paragraph for subsequent years of the
budget period.

(c) Monitoring and evaluating program
performance. Monitoring and evaluation
of program performance (including
State reporting) is based on the plan
for overview agreed to in advance, and
should be appropriate to the delegation
situation existing between the Region
and State. It should take into account
past performance of the State and the
extent of State experience in admin-
istering the delegated functions. An
on-site evaluation will occur at least
annually and will cover, at a minimum,
negotiated annual outputs, perform-
ance expected in the delegation agree-
ment and, where applicable, evaluation
of performance under the assistance
agreement as provided in 40 CFR 35.150.
The evaluation will cover performance
of both the Region and the State. Upon
completion of the evaluation, the dele-
gation agreement may be revised, if
necessary, to reflect changes resulting
from the evaluation. The Regional Ad-
ministrator may terminate or annul
any section 205(g) financial assistance
for cause in accordance with the proce-
dures in subpart A, §35.150, and part 30.

(Approved by the Office of Management and

Budget under control number 2000-0417)

§35.3030 Right of review of State deci-
sion.

(a) Any construction grant applica-
tion or grantee who has been adversely
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