§35.938-7

(1) Securities negotiable without re-
course, condition or restrictions, a
progress payment bond, or an irrev-
ocable letter of credit provided to the
grantee through the prime contractor
by the subcontractor or supplier; and,

(2) For items or equipment in excess
of $200,000 in value which are manufac-
tured in a jurisdiction in which the
Uniform Commercial Code is applica-
ble, the creation and perfection of a se-
curity interest under the Uniform
Commercial Code reasonably adequate
to protect the interests of the grantee.

(d) Limitations on progress payments
for specifically manufactured equipment.
(1) Progress payments made for specifi-
cally manufactured equipment or
items shall be limited to the following:

(i) A first payment upon submission
by the prime contractor of shop draw-
ings for the equipment or items in an
amount not exceeding 15 percent of the
contract or item price plus appropriate
and allowable higher tier costs; and

(ii) Subsequent to the grantee’s re-
lease or approval for manufacture, ad-
ditional payments not more frequently
than monthly thereafter up to 75 per-
cent of the contract or item price plus
appropriate and allowable higher tier
costs. However, payment may also be
made in accordance with the contract
and grant terms and conditions for an-
cillary onsite work before delivery of
the specifically manufactured equip-
ment or items.

(2) In no case may progress payments
for undelivered equipment or items
under paragraph (d)(1)(i) or (d)()(ii) of
this section be made in an amount
greater than 75 percent of the cumu-
lative incurred costs allocable to con-
tract performance with respect to the
equipment or items. Submission of a
request for any such progress payments
must be accompanied by a certification
furnished by the fabricator of the
equipment or item that the amount of
progress payment claimed constitutes
not more than 75 percent of cumulative
incurred costs allocable to contract
performance, and in addition, in the
case of the first progress payment re-
quest, a certification that the amount
claimed does not exceed 15 percent of
the contract or item price quoted by
the fabricator.
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(3) As used in this section, the term
costs allocable to contract performance
with respect to undelivered equipment
or items includes all expenses of con-
tract performance which are reason-
able, allocable to the contract, con-
sistent with sound and generally ac-
cepted accounting principles and prac-
tices consistently applied, and which
are not excluded by the contract.

(e) Enforcement. A subcontractor or
supplier which is determined by the
Regional Administrator to have frus-
trated the intent of the provisions re-
garding progress payments for major
equipment or specifically manufac-
tured equipment through intentional
forfeiture of its bond or failure to de-
liver the equipment may be determined
nonresponsible and ineligible for fur-
ther work under EPA grants.

(f) Contract provisions. Where applica-
ble, appropriate provisions regarding
progress payments must be included in
each contract and subcontract. Grant-
ees must use clauses acceptable to the
EPA Regional Administrator.

(9) Implementation. The foregoing
progress payments policy should be im-
plemented in invitations for bids under
step 3 grants. If provision for progress
payments is made after contract
award, it must be for consideration
that the grantee deems adequate.

§35.938-7 Retention
payments.

from progress

(a) The grantee may retain a portion
of the amount otherwise due the con-
tractor. Except as State law otherwise
provides, the amount the grantee re-
tains shall be limited to the following:

(1) Withholding of not more than 10
percent of the payment claimed until
work is 50 percent complete;

(2) When work is 50 percent complete,
reduction of the withholding to 5 per-
cent of the dollar value of all work sat-
isfactorily completed to date, provided
that the contractor is making satisfac-
tory progress and there is no specific
cause for greater withholding;

(3) When the work is substantially
complete (operational or beneficial oc-
cupancy), the withheld amount shall be
further reduced below 5 percent to only
that amount necessary to assure com-
pletion.
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(4) The grantee may reinstate up to
10 percent withholding if the grantee
determines, at its discretion, that the
contractor is not making satisfactory
progress or there is other specific cause
for such withholding.

(5) The grantee may accept securities
negotiable without recourse, condition
or restrictions, a release of retainage
bond, or an irrevocable letter of credit
provided by the contractor instead of
all or part of the cash retainage.

(b) The foregoing retention policy
shall be implemented with respect to
all step 3 projects for which plans and
specifications are approved after March
1, 1976. Appropriate provision to assure
compliance with this policy must be in-
cluded in the bid documents for such
projects initially or by addendum be-
fore the bid submission date, and as a
special condition in the grant agree-
ment or in a grant amendment. For all
previous active projects, the grantee
may implement the foregoing policy
through contract amendment upon
written request to the grantee by the
contractor upon consideration that the
grantee deems adequate.

(c) Under §30.620-3 of this subchapter,
a grantee who delays disbursement of
grant funds will be required to credit
to the United States all interest earned
on those funds.

§35.938-8 Required construction con-
tract provisions.

Each construction contract must in-
clude the ““Supplemental General Con-
ditions” set forth in appendix C-2 to
this subpart.

§35.938-9 Subcontracts under

struction contracts.

con-

(a) The award or execution of sub-
contracts by a prime contractor under
a construction contract awarded to the
prime contractor by the grantee, and
the procurement and negotiation pro-
cedures used by prime contractors in
awarding or executing subcontracts are
not required to comply with any of the
provisions, selection procedures, poli-
cies or principles set forth in §35.936 or
§35.938 except those specifically stated
in this section. In addition, the bid pro-
test procedures of §35.939 are not avail-
able to parties executing subcontracts

§35.939

with prime contractors except as spe-
cifically provided in that section.

(b) The award or execution of sub-
contracts by a prime contractor under
a formally advertised, competitively
bid, fixed price construction contract
awarded to the prime contractor by the
grantee, and the procurement and ne-
gotiation procedures used by such
prime contractors in awarding or exe-
cuting such subcontracts must comply
with the following:

(1) Section 35.936-2 (Grantee procure-
ment systems; State or local law);

(2) Section 35.936-7 (Small and minor-
ity business);

(3) Section 35.936-13 (Specifications);

(4) Section 35.936-15 (Limitations on
subagreement award);

(5) Section 35.936-17 (Fraud and other
unlawful or corrupt practices);

(6) Section 35.938-5(d) (Negotiation of
contract amendments); and

(7) Applicable subagreement clauses
(see appendix C-2, clauses 8, 10, 14, 15,
16; note clause 11).

(c) The award of subcontracts under
construction contracts not described
above in paragraph (b) of this section
and the procurement and negotiation
procedures of prime contractors on
contracts not meeting that description
must comply with paragraphs (b)(1)
through (4) of this section as well as
the principles of §35.938-5.

§35.939 Protests.

(a) General. A protest based upon an
alleged violation of the procurement
requirements of §§35.936 through 35.938-
9 of this subpart may be filed against a
grantee’s procurement action by a
party with an adversely affected direct
financial interest. Any such protest
must be received by the grantee within
the time period in paragraph (b)(1) of
this section. The grantee is responsible
for resolution of the protest before the
taking of the protested action, in ac-
cordance with paragraph (d) of this sec-
tion, except as otherwise provided by
paragraph (j) or (k) or §35.938-4(h)(5).
The Regional Administrator will re-
view grantee protest determinations in
accordance with paragraph (e) of this
section, if a timely request for such re-
view is filed under paragraph (b)(2) of
this section. In the case of protests
which he determines are untimely,
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