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(4) The grantee may reinstate up to
10 percent withholding if the grantee
determines, at its discretion, that the
contractor is not making satisfactory
progress or there is other specific cause
for such withholding.

(5) The grantee may accept securities
negotiable without recourse, condition
or restrictions, a release of retainage
bond, or an irrevocable letter of credit
provided by the contractor instead of
all or part of the cash retainage.

(b) The foregoing retention policy
shall be implemented with respect to
all step 3 projects for which plans and
specifications are approved after March
1, 1976. Appropriate provision to assure
compliance with this policy must be in-
cluded in the bid documents for such
projects initially or by addendum be-
fore the bid submission date, and as a
special condition in the grant agree-
ment or in a grant amendment. For all
previous active projects, the grantee
may implement the foregoing policy
through contract amendment upon
written request to the grantee by the
contractor upon consideration that the
grantee deems adequate.

(c) Under §30.620-3 of this subchapter,
a grantee who delays disbursement of
grant funds will be required to credit
to the United States all interest earned
on those funds.

§35.938-8 Required construction con-
tract provisions.

Each construction contract must in-
clude the ““Supplemental General Con-
ditions” set forth in appendix C-2 to
this subpart.

§35.938-9 Subcontracts under

struction contracts.

con-

(a) The award or execution of sub-
contracts by a prime contractor under
a construction contract awarded to the
prime contractor by the grantee, and
the procurement and negotiation pro-
cedures used by prime contractors in
awarding or executing subcontracts are
not required to comply with any of the
provisions, selection procedures, poli-
cies or principles set forth in §35.936 or
§35.938 except those specifically stated
in this section. In addition, the bid pro-
test procedures of §35.939 are not avail-
able to parties executing subcontracts
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with prime contractors except as spe-
cifically provided in that section.

(b) The award or execution of sub-
contracts by a prime contractor under
a formally advertised, competitively
bid, fixed price construction contract
awarded to the prime contractor by the
grantee, and the procurement and ne-
gotiation procedures used by such
prime contractors in awarding or exe-
cuting such subcontracts must comply
with the following:

(1) Section 35.936-2 (Grantee procure-
ment systems; State or local law);

(2) Section 35.936-7 (Small and minor-
ity business);

(3) Section 35.936-13 (Specifications);

(4) Section 35.936-15 (Limitations on
subagreement award);

(5) Section 35.936-17 (Fraud and other
unlawful or corrupt practices);

(6) Section 35.938-5(d) (Negotiation of
contract amendments); and

(7) Applicable subagreement clauses
(see appendix C-2, clauses 8, 10, 14, 15,
16; note clause 11).

(c) The award of subcontracts under
construction contracts not described
above in paragraph (b) of this section
and the procurement and negotiation
procedures of prime contractors on
contracts not meeting that description
must comply with paragraphs (b)(1)
through (4) of this section as well as
the principles of §35.938-5.

§35.939 Protests.

(a) General. A protest based upon an
alleged violation of the procurement
requirements of §§35.936 through 35.938-
9 of this subpart may be filed against a
grantee’s procurement action by a
party with an adversely affected direct
financial interest. Any such protest
must be received by the grantee within
the time period in paragraph (b)(1) of
this section. The grantee is responsible
for resolution of the protest before the
taking of the protested action, in ac-
cordance with paragraph (d) of this sec-
tion, except as otherwise provided by
paragraph (j) or (k) or §35.938-4(h)(5).
The Regional Administrator will re-
view grantee protest determinations in
accordance with paragraph (e) of this
section, if a timely request for such re-
view is filed under paragraph (b)(2) of
this section. In the case of protests
which he determines are untimely,
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frivolous, or without merit, the Re-
gional Administrator may take such
actions as are described in paragraphs
(@), (1)(2), and (k) of this section.

(b) Time limitations. (1) A protest
under paragraph (d) of this section
should be made as early as possible
during the procurement process (for ex-
ample, immediately after issuance of a
solicitation for bids) to avoid disrup-
tion of or unnecessary delay to the pro-
curement process. A protest authorized
by paragraph (d) of this section must
be received by the grantee within 1
week after the basis for the protest is
known or should have been known,
whichever is earlier (generally, for for-
mally advertised procurement, after
bid opening, within 1 week after the
basis for the protest is, or should have
been, known).

(i) However, in the case of an alleged
violation of the specification require-
ments of §35.936-13 (e.g., that a product
fails to qualify as an “‘or equal’) or
other specification requirements of
this subpart, a protest need not be filed
prior to the opening of bids. But the
grantee may resolve the issue before
receipt of bids or proposals through a
written or other formal determination,
after notice and opportunity to com-
ment is afforded to any party with a di-
rect financial interest.

(ii) In addition, where an alleged vio-
lation of the specification require-
ments of §35.936-13 or other require-
ments of this subpart first arises subse-
quent to the receipt of bids or pro-
posals, the grantee must decide the
protest if the protest was received by
the grantee within 1 week of the time
that the grantee’s written or other for-
mal notice is first received.

(2) A protest appeal authorized by
paragraph (e) of this section must be
received by the Regional Adminis-
trator within 1 week after the com-
plainant has received the grantee’s de-
termination.

(3) If a protest is mailed, the com-
plaining party bears the risk of non-
delivery within the required time pe-
riod. It is suggested that all documents
transmitted in accordance with this
section be mailed by certified mail (re-
turn receipt requested) or otherwise de-
livered in a manner which will objec-
tively establish the date of receipt. Ini-
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tiation of protest actions under para-
graph (d) or (e) of this section may be
made by brief telegraphic notice ac-
companied by prompt mailing or other
delivery of a more detailed statement
of the basis for the protest. Telephonic
protests will not be considered.

(c) Other initial requirements. (1) The
initial protest document must briefly
state the basis for the protest, and
should—

(i) Refer to the specific section(s) of
this subpart which allegedly prohibit
the procurement action;

(ii) Specifically request a determina-
tion pursuant to this section;

(iii) Identify the specific procure-
ment document(s) or portion(s) of them
in issue; and

(iv) Include the name, telephone
number, and address of the person rep-
resenting the protesting party.

(2) The party filing the protest must
concurrently transmit a copy of the
initial protest document and any at-
tached documentation to all other par-
ties with a direct financial interest
which may be adversely affected by the
determination of the protest (gen-
erally, all bidders or proposers who ap-
pear to have a substantial and reason-
able prospect of receiving an award if
the protest is denied or sustained) and
to the appropriate EPA Regional Ad-
ministrator.

(d) Grantee determination. (1) The
grantee is responsible for the initial
resolution of protests based upon al-
leged violations of the procurement re-
quirements of this subpart.

(2) When the grantee receives a time-
ly written protest, he must defer the
protested procurement action (see
paragraph (h) of this section) and:

(i) Afford the complaining party and
interested parties an opportunity to
present arguments in support of their
views in writing or at a conference or
other suitable meeting (such as a city
council meeting),

(ii) Inform the complainant and other
interested parties of the procedures
which the grantee will observe for reso-
lution of the protest;

(iii) Obtain an appropriate extension
of the period for acceptance of the bid
and bid bond(s) of each interested
party, where applicable; failure to
agree to a suitable extension of such
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bid and bid bond(s) by the party which
initiated the protest shall be cause for
summary dismissal of the protest by
the grantee or the Regional Adminis-
trator; and

(iv) Promptly deliver (preferably by
certified mail, return receipt re-
quested, or by personal delivery) its
written determination of the protest to
the complaining party and to each
other participating party.

(3) The grantee’s determination must
be accompanied by a legal opinion ad-
dressing issues arising under State,
territorial, or local law (if any) and,
where step 3 construction is involved,
by an engineering report, if appro-
priate.

(4) The grantee should decide the pro-
test as promptly as possible—generally
within 3 weeks after receipt of a pro-
test, unless extenuating circumstances
require a longer period of time for
proper resolution of the protest.

(e) Regional Administrator review. (1) A
party with a direct financial interest
adversely affected by a grantee deter-
mination made under paragraph (d)
with respect to a procurement require-
ment of this subpart may submit a
written request to the Regional Admin-
istrator for his review of such deter-
mination. Any such request must be in
writing, must adequately state the
basis for the protest (including ref-
erence to the specific section(s) of this
subpart alleged to prohibit the procure-
ment action), and must be received by
the Regional Administrator within 1
week after the complaining party has
received the grantee’s determination of
the protest. A copy of the grantee’s de-
termination and other documentation
in support of the request for review
shall be transmitted with the request.

(2) The Regional Counsel or his
delegee will afford both the grantee
and the complaining party, as well as
any other party with a financial inter-
est which may be adversely affected by
determination of the protest, an oppor-
tunity to present arguments in support
of their views in writing or at a con-
ference at a time and place convenient
to the parties as determined by the Re-
gional Counsel or his delegee, and he
shall thereafter promptly submit in
writing his report and recommenda-
tions (or recommended determination)
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concerning the protest to the Regional
Administrator.

(3) Any such conference should be
held within not more than 10 days after
receipt of the request for review and
the report should be transmitted to the
Regional Administrator within 10 days
after the date set for receipt of the par-
ticipants’ written materials or for the
conference. The Regional Adminis-
trator should transmit his determina-
tion of the protest with an adequate
explanation thereof to the grantee and
simultaneously to each participating
party within 1 week after receipt of the
report and recommendations. His de-
termination shall constitute final
agency action, from which there shall
be no further administrative appeal.
The Regional Counsel may extend
these time limitations, where appro-
priate.

(4) The Regional Administrator may
review the record considered by the
grantee, and any other documents or
arguments presented by the parties, to
determine whether the grantee has
complied with this subpart and has a
rational basis for its determination.

(5) If a determination is made by the
Regional Administrator which is favor-
able to the complainant, the grantee’s
procurement action (for example, con-
tract award) must be taken in accord-
ance with such determination.

(f) Procedures. (1) Where resolution of
an issue properly raised with respect to
a procurement requirement of this sub-
part requires prior or collateral resolu-
tion of a legal issue arising under State
or local law, and such law is not clear-
ly established in published legal deci-
sions of the State or other relevant ju-
risdiction, the grantee or Regional Ad-
ministrator may rely upon:

(i) An opinion of the grantee’s legal
counsel adequately addressing the
issue (see §35.936-2(b));

(ii) The established or consistent
practice of the grantee, to the extent
appropriate; or

(iii) The law of other States or local
jurisdictions as established in pub-
lished legal decisions; or

(iv) If none of the foregoing ade-
quately resolve the issue, published de-
cisions of the Comptroller General of
the United States (U.S. General Ac-
counting Office) or of the Federal
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courts addressing Federal requirements
comparable to procurement require-
ments of this subpart.

(2) For the determination of Federal
issues presented by the protest, the Re-
gional Administrator may rely upon:

(i) Determinations of other protests
decided under this section, unless such
protests have been reversed; and

(ii) Decisions of the Comptroller Gen-
eral of the United States or of the Fed-
eral courts addressing Federal require-
ments comparable to procurement re-
quirements of this subpart.

(3) The Regional Counsel may estab-
lish additional procedural require-
ments or deadlines for the submission
of materials by parties or for the ac-
complishment of other procedures.
Where time limitations are established
by this section or by the Regional
Counsel, participants must seek to ac-
complish the required action as
promptly as possible in the interest of
expediting the procurement action.

(4) A party who submits a document
subsequent to initiation of a protest
proceeding under paragraph (d) or (e) of
this section must simultaneously fur-
nish each other party with a copy of
such document.

(5) The procedures established by this
section are not intended to preclude in-
formal resolution or voluntary with-
drawal of protests. A complainant may
withdraw its appeal at any time, and
the protest proceeding shall thereupon
be terminated.

(6) The Regional Administrator may
utilize appropriate provisions of this
section in the discharge of his responsi-
bility to review grantee procurement
under 40 CFR 35.935-2.

(7) A protest may be dismissed for
failure to comply with procedural re-
quirements of this section.

(g) Burden of proof. (1) In proceedings
under paragraphs (d) and (e) of this sec-
tion, if the grantee proposes to award a
formally advertised, competitively bid,
fixed price contract to a party who has
submitted the apparent lowest price,
the party initiating the protest will
bear the burden of proof in the protest
proceedings.

(2) In the proceedings under para-
graph (e) of this section—

(i) If the grantee proposes to award a
formally advertised, competitively bid,
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fixed-price contract to a bidder other
than the bidder which submitted the
apparent lowest price, the grantee will
bear the burden of proving that its de-
termination concerning responsiveness
is in accordance with this subchapter;
and

(ii) If the basis for the grantee’s de-
termination is a finding of nonrespon-
sibility, the grantee must establish and
substantiate the basis for its deter-
mination and must adequately estab-
lish that such determination has been
made in good faith.coverage) as is re-
quired by State or local law or the
grantee or as is customary and appro-
priate. Under the Flood Disaster Pro-
tection Act of 1973, a contractor must
purchase flood insurance to cover his
risk of loss if the grantee has not pur-
chased the insurance (see §30.405-10 of
this subchapter).

§35.940 Determination
costs.

of allowable

The grantee will be paid, upon re-
quest in accordance with §35.945, for
the Federal share of all necessary costs
within the scope of the approved
project and determined to be allowable
in accordance with §30.705 of this chap-
ter, this subpart, and the grant agree-
ment.

§35.940-1 Allowable project costs.

Allowable costs include:

(a) Costs of salaries, benefits, and ex-
pendable material the grantee incurs
for the project, except as provided in
§35.940-2(g);

(b) Costs under construction con-
tracts;

(c) Professional and consultant serv-
ices;

(d) Facilities planning directly re-
lated to the treatment works;

(e) Sewer system evaluation (§35.927);

(f) Project feasibility and engineering
reports;

(g) Costs required under the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970 (42
U.S.C. 4621 et seq., 4651 et seq.), and part
4 of this chapter;

(h) Costs of complying with the Na-
tional Environmental Policy Act, in-
cluding costs of public notices and
hearings;
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