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(2) That the State shall provide legal 
and practical protection to the project 
area to insure against any activities 
which will cause future acid or other 
mine water pollution. 

§ 40.145–3 Projects involving construc-
tion. 

Research and demonstration grants 
for projects involving construction 
shall be subject to the following condi-
tions: 

(a) The applicant will demonstrate to 
the satisfaction of the grants officer 
that he has or will have a fee simple or 
such other estate or interest in the site 
of the project, and rights of access, as 
the grants officer finds sufficient to as-
sure undisturbed use and possession for 
the purpose of construction and oper-
ation for the estimated life of the 
project; and in the case of projects 
serving more than one municipality, 
that the participating communities 
have such interests or rights as the 
grants officer finds sufficient to assure 
their undisturbed utilization of the 
project for the estimated life of the 
project. 

(b) Invitations for bids or requests for 
proposals shall be based upon a clear 
and accurate description of the tech-
nical requirements for the material, 
product, or service to be procured. 
Such description shall not, in competi-
tive procurements, contain features 
which unduly restrict competition. 
‘‘Brand name or equal’’ description 
may be used as a means to define the 
performance or other salient require-
ments of a procurement, and when so 
used the specific features of the named 
brand which must be met by offerors 
should be clearly specified. 

(c) Positive efforts shall be made by 
the grantees to utilize small business 
and minority-owned business sources of 
supplies and services. 

(d) Subagreements for construction 
work may be negotiated when adver-
tising for competitive bids is not fea-
sible; however, the grantee must ade-
quately demonstrate its need to con-
tract with a single or sole source. All 
such subagreements are subject to 
prior approval by the grants officer. 

(e) Construction work will be per-
formed by the fixed-price (lump sum) 
or fixed-rate (unit price) method, or a 

combination of these two methods, un-
less the grants officer gives advance 
written approval to use some other 
method of contracting. The cost-plus-a- 
percentage-of-cost method of con-
tracting shall not be used. Adequate 
methods of advertising for and obtain-
ing competitive sealed bids will be em-
ployed prior to award of the construc-
tion contract. The award of the con-
tract will be made to the responsible 
bidder submitting the lowest respon-
sive bid, which shall be determined 
without regard to State or local law 
whereby preference is given on factors 
other than the specification require-
ments and the amount of bid. The 
grantee must promptly transmit to the 
grants officer copies of bid protests, de-
cisions on such protests, and related 
correspondence. The grants officer will 
cause appropriate review of grantee 
procurement methods to be made. 

(f) On construction contracts exceed-
ing $100,000, each bidder must furnish a 
bid guarantee equivalent to 5 percent 
of the bid price. In addition, the con-
tractor awarded the contract must fur-
nish performance and payment bonds, 
each of which shall be in an amount 
not less than 100 percent of the con-
tract price. Construction contracts less 
than $100,000 shall follow the State or 
local requirements relating to bid 
guarantees, performance bonds, and 
payment bonds. 

(g) The construction of the project, 
including the letting of contracts in 
connection therewith, shall conform to 
the applicable requirements of State, 
territorial, and local laws and ordi-
nances to the extent that such require-
ments do not conflict with Federal 
laws. 

(h) The grantee will provide and 
maintain competent and adequate en-
gineering supervision and inspection 
for the project to insure that the con-
struction conforms with the approved 
plans and specifications. 

(i) Any construction contract must 
provide that representatives of the En-
vironmental Protection Agency and 
the State, as appropriate, will have ac-
cess to the work whenever it is in prep-
aration or progress and that the con-
tractor will provide proper facilities 
for such access and inspection. The 
contract must also provide that the 
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grants officer, the Comptroller General 
of the United States, or any authorized 
representative shall have access to any 
books, documents, papers, and records 
of the contractor which are pertinent 
to the project for the purpose of mak-
ing audit, examination, excerpts, and 
transcriptions thereof. 

(j) The grantee agrees to construct 
the project or cause it to be con-
structed in accordance with the appli-
cation, plans and specifications, and 
subagreements approved by EPA in the 
grant agreement or amendments. 

(k) In addition to the notification of 
project changes pursuant to 40 CFR 
30.900, a copy of any construction con-
tract or modifications thereof, and of 
revisions to plans and specifications 
must be submitted to the grants offi-
cer. 

[38 FR 12784, May 15, 1973, as amended at 40 
FR 20083, May 8, 1975] 

§ 40.150 Evaluation of applications. 

Every application for a research or 
demonstration grant will be evaluated 
by appropriate EPA staff in terms of 
relevancy and the applicable criteria 
set forth in § 40.140. Only applications 
considered relevant to EPA research 
and demonstration objectives will re-
ceive further consideration and be sub-
jected to additional review. Relevancy 
will be measured by program needs and 
priorities as defined in the Agency’s 
current planned objectives. Relevancy, 
coupled with the results of technical 
review, will provide the basis for fund-
ing recommendations. 

(a) New applications. Applications 
considered relevant to EPA research 
and demonstration objectives will be 
reviewed for technical merit by at 
least one reviewer within EPA and at 
least two reviewers outside EPA. Re-
view by a National Advisory Council is 
statutorily required for radiation 
grants. 

(b) Continuation applications. Continu-
ation applications will be reviewed by 
appropriate EPA staff only. Rec-
ommendations for continuation of 
funding will be based on progress to-
ward the accomplishment of the goals 
set forth for the project and continued 
Agency needs and priorities. 

§ 40.155 Availability of information. 
(a) The availability to the public of 

information provided to, or otherwise 
obtained by, the Administrator under 
this part shall be governed by part 2 of 
this chapter. 

(b) An assertion of entitlement to 
confidential treatment of part or all of 
the information in an application may 
be made using the procedure described 
in § 30.235(b). See also §§ 2.203 and 2.204 
of this chapter. 

(c) All information and data con-
tained in the grant application will be 
subject to external review unless devi-
ation is approved for good cause pursu-
ant to 40 CFR 30.1000. 

[38 FR 12784, May 15, 1973, as amended at 40 
FR 20083, May 8, 1975; 41 FR 36918, Sept. 1, 
1976] 

§ 40.160 Reports. 

§ 40.160–1 Progress reports. 
The grant agreement will normally 

require the submission of a brief 
progress report after the end of each 
quarter of the budget period. A month-
ly progress report may be required for 
some demonstration projects, if set 
forth in the grant agreement. Progress 
reports should fully describe in chart 
or narrative format the progress 
achieved in relation to the approved 
schedule and project milestones. Spe-
cial problems or delays encountered 
must be explained. A summary 
progress report covering all work on 
the project to date is required to be in-
cluded with applications for continu-
ation grants (see § 40.165b). This report 
may be submitted one quarter prior to 
the end of the budget period. 

§ 40.160–2 Financial status report. 
A financial status report must be 

prepared and submitted within 90 days 
after completion of the budget and 
project periods in accordance with 
§ 30.635–3. 

[42 FR 56057, Oct. 20, 1977] 

§ 40.160–3 Reporting of inventions. 
As provided in appendix B of 40 CFR 

part 30, immediate and full reporting of 
all inventions to the Environmental 
Protection Agency is required. In addi-
tion: 
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