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§51.904 How do the classification and
attainment date provisions in sec-
tion 172(a) of subpart 1 of the CAA
apply to areas subject to §51.902(b)?

(a) Classification. The Administrator
may classify an area subject to
§51.902(b) as an overwhelming trans-
port area if:

(1) The area meets the criteria as
specified for rural transport areas
under section 182(h) of the CAA;

(2) Transport of ozone and/or precur-
sors into the area is so overwhelming
that the contribution of local emis-
sions to observed 8-hour ozone con-
centration above the 1level of the
NAAQS is relatively minor; and

(8) The Administrator finds that
sources of VOC (and, where the Admin-
istrator determines relevant, NOx)
emissions within the area do not make
a significant contribution to the ozone
concentrations measured in other
areas.

(b) Attainment dates. For an area sub-
ject to §51.902(b), the Administrator
will approve an attainment date con-
sistent with the attainment date tim-
ing provision of section 172(a)(2)(A) of
the CAA at the time the Administrator
approves an attainment demonstration
for the area.

§51.905 How do areas transition from
the 1-hour NAAQS to the 8-hour
NAAQS and what are the anti-back-
sliding provisions?

(a) What requirements that applied in
an area for the I-hour NAAQS continue
to apply after revocation of the 1-hour
NAAQS for that area?—(1) 8-Hour
NAAQS Nonattainment/I-Hour NAAQS
Nonattainment. The following require-
ments apply to an area designated non-
attainment for the 8-hour NAAQS and
designated nonattainment for the 1-
hour NAAQS at the time of designation
for the 8-hour NAAQS for that area.

(i) The area remains subject to the
obligation to adopt and implement the
applicable requirements as defined in
§51.900(f), except as provided in para-
graph (a)(1)(iii) of this section, and ex-
cept as provided in paragraph (b) of
this section.

(ii) If the area has not met its obliga-
tion to have a fully-approved attain-
ment demonstration SIP for the 1-hour
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NAAQS, the State must comply with
one of the following:

(A) Submit a 1-hour attainment dem-
onstration no later than 1 year after
designation;

(B) Submit a RFP plan for the 8-hour
NAAQS no later than 1-year following
designations for the 8-hour NAAQS
providing a 5 percent increment of
emissions reduction from the area’s
2002 emissions baseline, which must be
in addition to measures (or enforceable
commitments to measures) in the SIP
at the time of the effective date of des-
ignation and in addition to national or
regional measures and must be
achieved no later than 2 years after the
required date for submission (3 years
after designation).

(C) Submit an 8-hour ozone attain-
ment demonstration no later than 1
year following designations that dem-
onstrates attainment of the 8-hour
NAAQS by the area’s attainment date;
provides for 8-hour RFP for the area
out to the attainment date; and for the
initial period of RFP for the area (be-
tween 2003-2008), achieve the emission
reductions by December 31, 2007.

(iii) If the area has an outstanding
obligation for an approved 1-hour ROP
SIP, it must develop and submit to
EPA all outstanding 1-hour ROP plans;
where a 1-hour obligation overlaps with
an 8-hour RFP requirement, the
State’s 8-hour RFP plan can be used to
satisfy the 1-hour ROP obligation if the
8-hour RFP plan has an emission tar-
get at least as stringent as the 1-hour
ROP emission target in each of the 1-
hour ROP target years for which the 1-
hour ROP obligation exists.

(2) 8-Hour NAAQS Nonattainment/I-
Hour NAAQRS Maintenance. An area des-
ignated nonattainment for the 8-hour
NAAQS that is a maintenance area for
the 1-hour NAAQS at the time of des-
ignation for the 8-hour NAAQS for that
area remains subject to the obligation
to implement the applicable require-
ments as defined in §51.900 (f) to the ex-
tent such obligations are required by
the approved SIP, except as provided in
paragraph (b) of this section. Applica-
ble measures in the SIP must continue
to be implemented; however, if these
measures were shifted to contingency
measures prior to designation for the 8-
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hour NAAQS for the area, they may re-
main as contingency measures, unless
the measures are required to be imple-
mented by the CAA by virtue of the
area’s requirements under the 8-hour
NAAQS. The State may not remove
such measures from the SIP.

(3) 8—Hour NAAQS Attainment/I-Hour
NAAQS Nonattainment—(i) Obligations
in an approved SIP. For an area that is
8-hour NAAQS attainment/l1-hour
NAAQS nonattainment, the State may
request that obligations under the ap-
plicable requirements of §51.900(f) be
shifted to contingency measures, con-
sistent with sections 110(1) and 193 of
the CAA, after revocation of the 1-hour
NAAQS; however, the State cannot re-
move the obligations from the SIP. For
such areas, the State may request that
the nonattainment NSR provisions be
removed from the SIP on or after the
date of revocation of the 1-hour
NAAQS and need not be shifted to con-
tingency measures subject to para-
graph (e)(4) of this section.

(ii) Attainment demonstration and ROP
plans. (A) To the extent an 8-hour
NAAQS attainment/l-hour NAAQS non-
attainment area does not have an ap-
proved attainment demonstration or
ROP plan that was required for the 1-
hour NAAQS under the CAA, the obli-
gation to submit such an attainment
demonstration or ROP plan

(1) Is deferred for so long as the area
continues to maintain the 8-hour
NAAQS; and

(2) No longer applies once the area
has an approved maintenance plan pur-
suant to paragraph (a)(3)(iii) of this
section.

(B) For an 8-hour NAAQS attain-
ment/l-hour NAAQS nonattainment
area that violates the 8-hour NAAQS,
prior to having an approved mainte-
nance plan for the 8-hour NAAQS as
provided under paragraph (a)(3)(iii) of
this section, paragraphs (a)(3)(ii)(B)(1),
(2), and (3) of this section shall apply.

(I) In lieu of any outstanding obliga-
tion to submit an attainment dem-
onstration, within 1 year after the date
on which EPA publishes a determina-
tion that a violation of the 8-hour
NAAQS has occurred, the State must
submit (or revise a submitted) mainte-
nance plan for the 8-hour NAAQS, as
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provided under paragraph (a)(3)(iii) of
this section, to—

(1) Address the violation by relying
on modeling that meets EPA guidance
for purposes of demonstrating mainte-
nance of the NAAQS; or

(i) Submit a SIP providing for a 3
percent increment of emissions reduc-
tions from the area’s 2002 emissions
baseline; these reductions must be in
addition to measures (or enforceable
commitments to measures) in the SIP
at the time of the effective date of des-
ignation and in addition to national or
regional measures.

(2) The plan required under para-
graph (a)(3)(ii)(B)(I) of this section
must provide for the emission reduc-
tions required within 3 years after the
date on which EPA publishes a deter-
mination that a violation of the 8-hour
NAAQS has occurred.

(3) The State shall submit an ROP
plan to achieve any outstanding ROP
reductions that were required for the
area for the 1-hour NAAQS, and the 3-
year period or periods for achieving the
ROP reductions will begin January 1 of
the year following the 3-year period on
which EPA bases its determination
that a violation of the 8-hour NAAQS
occurred.

(iii) Maintenance plans for the 8-hour
NAAQ®S. For areas initially designated
attainment for the 8-hour NAAQS, and
designated nonattainment for the 1-
hour NAAQS at the time of designation
for the 8-hour NAAQS, the State shall
submit no later than 3 years after the
area’s designation for the 8-hour
NAAQS, a maintenance plan for the 8-
hour NAAQS in accordance with sec-
tion 110(a)(1) of the CAA. The mainte-
nance plan must provide for continued
maintenance of the 8-hour NAAQS for
10 years following designation and
must include contingency measures.
This provision does not apply to areas
redesignated from nonattainment to
attainment for the 8-hour NAAQS pur-
suant to CAA section 107(d)(3); such
areas are subject to the maintenance
plan requirement in section 175A of the
CAA.

(4) 8-Hour NAAQS Attainment/I-Hour
NAAQRS Maintenance—(i) Obligations in
an approved SIP. For an 8-hour NAAQS
attainment/l1-hour NAAQS mainte-
nance area, the State may request that
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obligations under the applicable re-
quirements of §51.900(f) be shifted to
contingency measures, consistent with
sections 110(1) and 193 of the CAA, after
revocation of the 1-hour NAAQS; how-
ever, the State cannot remove the obli-
gations from the SIP.

(i1) Maintenance Plans for the 8-hour
NAAQ®S. For areas initially designated
attainment for the 8-hour NAAQS and
subject to the maintenance plan for the
1-hour NAAQS at the time of designa-
tion for the 8-hour NAAQS, the State
shall submit no later than 3 years after
the area’s designation for the 8-hour
NAAQS, a maintenance plan for the 8-
hour NAAQS in accordance with sec-
tion 110(a)(1) of the CAA. The mainte-
nance plan must provide for continued
maintenance of the 8-hour NAAQS for
10 years following designation and
must include contingency measures.
This provision does not apply to areas
redesignated from nonattainment to
attainment for the 8-hour NAAQS pur-
suant to section 107(d)(3); such areas
are subject to the maintenance plan re-
quirement in section 175A of the CAA.

(b) Does attainment of the ozone
NAAQS affect the obligations under para-
graph (a) of this section? A State re-
mains subject to the obligations under
paragraphs (a)(1)(i) and (a)(2) of this
section until the area attains the 8-
hour NAAQS. After the area attains
the 8-hour NAAQS, the State may re-
quest such obligations be shifted to
contingency measures, consistent with
sections 110(1) and 193 of the CAA; how-
ever, the State cannot remove the obli-
gations from the SIP.

(c) Which portions of an area des-
ignated for the 8-hour NAAQS remain
subject to the obligations identified in
paragraph (a) of this section? (1) Except
as provided in paragraph (c)(2) of this
section, only the portion of the des-
ignated area for the 8-hour NAAQS
that was required to adopt the applica-
ble requirements in §51.900(f) for pur-
poses of the 1-hour NAAQS is subject
to the obligations identified in para-
graph (a) of this section, including the
requirement to submit a maintenance
plan for ©purposes of paragraph
(a)(3)(iii) of this section. 40 CFR part
81, subpart C identifies the boundaries
of areas and the area designations and
classifications for the 1-hour NAAQS in
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place as of the effective date of des-
ignation for the 8-hour NAAQS.

(2) For purposes of paragraph
(a)(1)(ii)(B) and (C) of this section, the
requirement to achieve emission reduc-
tions applies to the entire area des-
ignated nonattainment for the 8-hour
ozone NAAQS.

(d) [Reserved]

(e) What obligations that applied for
the 1-hour NAAQS will no longer apply
after revocation of the I1-hour NAAQS for
an area?—(1) Maintenance plans. Upon
revocation of the 1l-hour NAAQS, an
area with an approved l-hour mainte-
nance plan under section 175A of the
CAA may modify the maintenance
plan: To remove the obligation to sub-
mit a maintenance plan for the 1-hour
NAAQS 8 years after approval of the
initial 1-hour maintenance plan; and to
remove the obligation to implement
contingency measures upon a violation
of the 1-hour NAAQS. However, such
requirements will remain enforceable
as part of the approved SIP until such
time as EPA approves a SIP revision
removing such obligations. The EPA
shall not approve a SIP revision re-
questing these modifications until the
State submits and EPA approves an at-
tainment demonstration for the 8-hour
NAAQS for an area initially designated
nonattainment for the 8-hour ozone
NAAQS or a maintenance SIP for the 8-
hour NAAQS for an area initially des-
ignated attainment for the 8-hour
NAAQS. Any revision to such SIP must
meet the requirements of section 110(1)
and 193 of the CAA.

(2) Findings of failure to attain the I-
hour NAAQ®S. (i) Upon revocation of the
1-hour NAAQS for an area, EPA is no
longer obligated—

(A) To determine pursuant to section
181(b)(2) or section 179(c) of the CAA
whether an area attained the 1-hour
NAAQS by that area’s attainment date
for the 1-hour NAAQS; or

(B) To reclassify an area to a higher
classification for the 1-hour NAAQS
based upon a determination that the
area failed to attain the 1-hour NAAQS
by the area’s attainment date for the 1-
hour NAAQS.

(ii) Upon revocation of the 1-hour
NAAQS for an area, the State is no
longer required to include in its SIP
provisions for CAA section 181(b)(4) and
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185 fees on emissions sources in areas
classified as severe or extreme based on
a failure to meet the 1-hour attainment
date. Upon revocation of the 1-hour
NAAQS in an area, the State may re-
move from the SIP for the area the
provisions for complying with the sec-
tion 185 fee provision as it applies to
the 1-hour NAAQS.

(iii) Upon revocation of the 1-hour
NAAQS for an area, the State is no
longer required to include in its SIP
contingency measures under CAA sec-
tions 172(c)(9) and 182(c)(9) that would
be triggered based on a failure to at-
tain the 1-hour NAAQS or to make rea-
sonable further progress toward attain-
ment of the 1-hour NAAQS. A State
may not remove from the SIP a contin-
gency measure that is an applicable re-
quirement.

(3) Conformity determinations for the I-
hour NAA®S. Upon revocation of the 1-
hour NAAQS for an area, conformity
determinations pursuant to section
176(c) of the CAA are no longer re-
quired for the 1-hour NAAQS. At that
time, any provisions of applicable SIPs
that require conformity determina-
tions in such areas for the 1-hour
NAAQS will no longer be enforceable
pursuant to section 176(c)(6) of the
CAA.

(4) Nonattainment area new source re-
view under the 1I-hour NAAQRS. (i) Upon
revocation of the 1-hour ozone NAAQS,
for any area that was designated non-

attainment for the 1-hour ozone
NAAQS, the area’s implementation
plan provisions satisfying sections

172(c)(5) and 173 of the CAA (including
provisions satisfying section 182) based
on the area’s previous 1l-hour ozone
NAAQS classification are no longer re-
quired elements of an approvable im-
plementation plan. Instead, the area’s
implementation plan must meet the re-
quirements contained in paragraphs
(e)(4)(ii) through (e)(4)(iv) of this sec-
tion.

(ii) If the area is designated non-
attainment for the 8-hour ozone
NAAQS, the implementation plan must
include requirements to implement the
provisions of sections 172(c)(5) and 173
of the CAA based on the area’s 8-hour
ozone NAAQS classification under part
81 of this chapter, and the provisions of
§51.165.
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(iii) If the area is designated attain-
ment or unclassifiable for the 8-hour
ozone NAAQS, the area’s implementa-
tion plan must include provisions to
implement the provisions of section 165
of the CAA, and the provisions of
§51.166 of this part, unless the provi-
sions of §52.21 of this chapter apply in
such area.

(iv) If the area is designated attain-
ment or unclassifiable but is located in
an Ozone Transport Region, the area’s
implementation plan must include pro-
visions to implement, consistent with
the requirements in section 184 of the
CAA, the requirements of sections
172(c) and 173 of the CAA as if the area
is classified as moderate nonattain-
ment for the 8-hour ozone NAAQS.

(f) What is the continued applicability
of the NOx SIP Call after revocation of
the 1-hour NAAQS? The NOx SIP Call
shall continue to apply after revoca-
tion of the 1-hour NAAQS. Control ob-
ligations approved into the SIP pursu-
ant to 40 CFR 51.121 and 51.122 may be
modified by the State only if the re-
quirements of §§51.121 and 51.122, in-
cluding the statewide NOx emission
budgets, continue to be met and the
State makes a showing consistent with
section 110(1) of the CAA.

[69 FR 23996, Apr. 30, 2004, as amended at 70
FR 30604, May 26, 2005; 70 FR 44474, Aug. 3,
2005]

§51.906 Redesignation to nonattain-
ment following initial designations
for the 8-hour NAAQS.

For any area that is initially des-
ignated attainment or unclassifiable
for the 8-hour NAAQS and that is sub-
sequently redesignated to nonattain-
ment for the 8-hour ozone NAAQS, any
absolute, fixed date applicable in con-
nection with the requirements of this
part is extended by a period of time
equal to the length of time between the
effective date of the initial designation
for the 8-hour NAAQS and the effective
date of redesignation, except as other-
wise provided in this subpart.

[70 FR 71700, Nov. 29, 2005]
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