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burden of persuasion that an Acid Rain 
permit NOX Budget permit, CAIR per-
mit, or other federally enforceable per-
mit was properly issued or should be 
issued. 

(b) On appeal of a decision of the Ad-
ministrator not covered by paragraph 
(a) of this section, the Administrator 
shall have the burden of going forward 
to show the rational basis for the deci-
sion. The petitioner shall have the bur-
den of persuasion to show that a find-
ing of fact or conclusion of law under-
lying the decision is clearly erroneous 
or that an exercise of discretion or pol-
icy determination underlying the deci-
sion is arbitrary and capricious or oth-
erwise warrants review. 

[58 FR 3760, Jan. 11, 1993, as amended at 62 
FR 55488, Oct. 24, 1997; 66 FR 12978, Mar. 1, 
2001; 69 FR 21645, Apr. 21, 2004; 70 FR 25339, 
May 12, 2005] 

§ 78.13 Scheduling orders and pre- 
hearing conferences. 

(a) If a request for an evidentiary 
hearing is granted, the Presiding Offi-
cer will issue an order scheduling the 
following: 

(1) The filing by each party of a nar-
rative statement of position on each 
factual issue in controversy. 

(2) The identification of any witness 
that a party expects to call and of any 
written testimony, documents, papers, 
exhibits, or other materials that a 
party expects to introduce into evi-
dence. At the request of the Presiding 
Officer, the party shall include a brief 
narrative summary of any witness’ ex-
pected testimony and of any such ma-
terials. 

(3) The filing of written testimony, in 
accordance with § 78.14(b) of this part, 
and other evidence in support of a nar-
rative statement. 

(4) The filing of any motions by any 
party, including motions for the pro-
duction of documentation, data, or 
other information material to the dis-
puted facts to be addressed at the hear-
ing. 

(b) The Presiding Officer may, on mo-
tion or sua sponte, schedule one or 
more pre-hearing conferences on the 
record to address any of the following: 

(1) Simplification, clarification, am-
plification, or limitation of the issues. 

(2) Admissions and stipulations of 
facts and determinations of the genu-
ineness of documents. 

(3) Objections to the introduction 
into evidence at the hearing of any 
written testimony or other submis-
sions proposed by a party; provided that 
at any time before the end of the hear-
ing, any party may make, and the Pre-
siding Officer may consider and rule 
upon, a motion to strike testimony or 
other evidence (other than evidence in-
cluded in the administrative record (if 
any) under § 72.63 of this chapter) on 
the grounds of relevance, competency, 
or materiality. 

(4) Taking official notice of any mat-
ters. 

(5) Grouping of parties with substan-
tially similar interests to eliminate re-
dundant evidence, motions, objections, 
and briefs. 

(6) Such other matters that may ex-
pedite the hearing or aid in the disposi-
tion of matters in dispute. 

(c) The Presiding Officer will issue an 
order (which may be in the form of a 
transcript) reciting the actions taken 
at any pre-hearing conferences, setting 
the schedule for any hearing, and stat-
ing any areas of factual and legal 
agreement and disagreement and the 
methods and procedures to be used in 
developing any evidence. 

[58 FR 3760, Jan. 11, 1993, as amended at 70 
FR 25339, May 12, 2005] 

§ 78.14 Evidentiary hearing procedure. 

(a) If a request for an evidentiary 
hearing is granted, the Presiding Offi-
cer will conduct a fair and impartial 
hearing on the record, take action to 
avoid unnecessary delay in the disposi-
tion of the proceedings, and maintain 
order. For these purposes, the Pre-
siding Officer may: 

(1) Administer oaths and affirma-
tions. 

(2) Regulate the course of the hear-
ings and prehearing conferences and 
govern the conduct of participants. 

(3) Examine witnesses. 
(4) Identify and refer issues for inter-

locutory decision under § 78.19 of this 
part. 

(5) Rule on, admit, exclude, or limit 
evidence. 
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