Environmental Protection Agency

subpart was or is being modified, test-
ed, or stored and

(2) Any facility where any record or
other document relating to modifica-
tion, testing, or storage of the nonroad
engine, or required to be kept by
§89.607, is located. EPA may require in-
spection or testing of nonroad engines
at the test facility used by the ICI or
at an EPA-designated testing facility,
with transportation and/or testing
costs to be borne by the ICI.

(b) Upon admission to any facility re-
ferred to in paragraph (a) of this sec-
tion, an EPA enforcement officer or au-
thorized representative is allowed dur-
ing operating hours:

(1) To inspect and monitor any part
or aspect of activities relating to the
ICI’s modification, testing, and/or stor-
age of nonroad engines imported under
this subpart;

(2) To inspect and make copies of
record(s) or document(s) related to
modification, testing, and storage of a
nonroad engine, or required by §89.607;
and

(3) To inspect and photograph any
part or aspect of the nonroad engine
and any component used in the assem-
bly thereof.

(c) An EPA enforcement officer or
authorized representative is to be fur-
nished, by those in charge of a facility
being inspected, with such reasonable
assistance as the officer or representa-
tive may request to help discharge any
function listed in this subpart. An ICI
must make arrangements with those in
charge of a facility operated for its
benefit to furnish such reasonable as-
sistance without charge to EPA. Rea-
sonable assistance includes, but is not
limited to, clerical, copying, interpre-
tation and translation services, and the
making available on request of per-
sonnel of the facility being inspected
during their working hours to inform
the EPA enforcement officer or author-
ized representative of how the facility
operates and to answer any questions.

(d) The requirements of paragraphs
(a), (b), and (c) of this section apply
whether or not the ICI owns or controls
the facility in question. It is the ICI’s
responsibility to make such arrange-
ments as may be necessary to assure
compliance with paragraphs (a), (b),
and (c¢) of this section. Failure to do so,

§89.607

or other failure to comply with para-
graphs (a), (b), or (c), may result in
sanctions as provided for in the Act or
§89.612(e).

(e) Duly designated enforcement offi-
cers are authorized to proceed ex parte
to seek warrants authorizing the in-
spection or testing of the nonroad en-
gines described in paragraph (a) of this
section whether or not the enforcement
officers first attempted to seek permis-
sion from the ICI or facility owner to
inspect such nonroad engines.

(f) The results of the Administrator’s
test under this section comprise the of-
ficial test data for the nonroad engine
for purposes of determining whether
the nonroad engine should be per-
mitted final entry under §89.605 or
§89.609.

[59 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

§89.607 Maintenance of independent
commercial importer’s records.

(a) The Independent Commercial Im-
porter (ICI) subject to any of the provi-
sions of this subpart must establish
and maintain adequately organized and
indexed records, correspondence and
other applicable documents relating to
the certification, modification, test,
purchase, sale, storage, registration,
and importation of that nonroad en-
gine. The ICI must retain such records
for 8 years from the date of final ad-
mission or exportation of a noncon-
forming nonroad engine imported by
the ICI. These records include, but are
not limited to:

(1) The declaration required by U.S.
Bureau of Customs regulations.

(2) Any documents or other written
information required by a federal gov-
ernment agency to be submitted or re-
tained in conjunction with the certifi-
cation, importation or emission testing
(if applicable) of nonroad engines;

(3) All bills of sale, invoices, purchase
agreements, purchase orders, principal
or agent agreements, and correspond-
ence between the ICI and the ultimate
purchaser of each nonroad engine and
between any agents of the above par-
ties;

(4) For nonroad engines imported by
an ICI pursuant to §89.605 or §89.609,
documents providing parts identifica-
tion data (including calibration
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changes and part numbers and location
of such parts on each nonroad engine)
associated with the emission control
system installed on each nonroad en-
gine demonstrating that such emission
control system was properly installed
on such nonroad engine;

(5) For nonroad engines imported by
an ICI pursuant to §89.605 or §89.609,
documents demonstrating that, where
applicable, each nonroad engine was
emission tested in accordance with
subpart E of this part and part 86, sub-
part I of this chapter;

(6) Documents providing evidence
that the requirements of §89.610 have
been met;

(7) Documents providing evidence of
compliance with all relevant require-
ments of the Clean Air Act;

(8) Documents providing evidence of
the initiation of the 15 working day
hold period (that is, evidence that the
application submitted pursuant to
§89.605(a) or §89.609(b) was received by
EPA) for each nonroad engine imported
pursuant to §89.605 or §89.609;

(9) For nonroad engines owned by the
ICI at the time of importation, docu-
ments providing evidence of the date of
sale and date of delivery to the ulti-
mate purchaser, together with the
name, address, and telephone number
of the ultimate purchaser for each
nonroad engine imported pursuant to
§89.605 or §89.609;

(10) For nonroad engines not owned
by the ICI at the time of importation,
documents providing evidence and date
of release to the owner (including own-
er’s name, address, and telephone num-
ber) for each nonroad engine imported
pursuant to §89.605 or §89.609;

(11) Documents providing evidence of
the date of original manufacture of the
nonroad engine. The importer may sub-
stitute an alternate date in lieu of the
date of original manufacture, provided
that the substitution of such alternate
date is approved in advance by the Ad-
ministrator.

(b) The ICI is responsible for ensuring
the maintenance of records required by
this section, regardless of whether or
not facilities used by the ICI to comply
with requirements of this subpart are
under the control of the ICI.

[69 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]
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§89.608 “In Use” inspections and recall
requirements.

(a) Nonroad engines which have been
imported by an Independent Commer-
cial Importer (ICI) pursuant to §89.605
or §89.609 and finally admitted by EPA
may be inspected and emission tested
by EPA for the recall period specified
in §89.104(b).

(b) ICIs must maintain for eight
years, and provide to EPA upon re-
quest, a list of owners or ultimate pur-
chasers of all nonroad engines im-
ported by the ICI under this subpart.

(c) The Administrator must notify
the ICI whenever the Administrator
has determined that a substantial
number of a class or category of the
ICI’s nonroad engines, although prop-
erly maintained and used, do not con-
form to the regulations prescribed
under section 213 of the Act when in ac-
tual use throughout their useful lives.
After such notification, the recall regu-
lations at subpart H of this part govern
the ICI’s responsibilities. References to
a manufacturer in the recall regula-
tions apply to the ICI.

[69 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

§89.609 Final admission of modifica-
tion nonroad engines and test
nonroad engines.

(a) A nonroad engine may be im-
ported under this section by an Inde-
pendent Commercial Importer (ICI)
possessing a currently valid certificate
of conformity only if:

(1) The nonroad engine is six original
production years old or older; and

(2) The ICI’'s name has not been
placed on a currently effective EPA
list of ICIs ineligible to import such
modification/test nonroad engines, as
described in paragraph (e) of this sec-
tion; and

(3) The ICI has a currently valid cer-
tificate of conformity for the same
nonroad engine class and fuel type as
the nonroad engine being imported.

(b) A nonroad engine conditionally
imported under this section may be fi-
nally admitted into the United States
upon approval of the ICI’s application
by the Administrator. The application
is to be made by completing EPA
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