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Environmental Protection Agency § 93.121 

§ 93.120 Consequences of control strat-
egy implementation plan failures. 

(a) Disapprovals. (1) If EPA dis-
approves any submitted control strat-
egy implementation plan revision 
(with or without a protective finding), 
the conformity status of the transpor-
tation plan and TIP shall lapse on the 
date that highway sanctions as a result 
of the disapproval are imposed on the 
nonattainment area under section 
179(b)(1) of the CAA. No new transpor-
tation plan, TIP, or project may be 
found to conform until another control 
strategy implementation plan revision 
fulfilling the same CAA requirements 
is submitted and conformity to this 
submission is determined. 

(2) If EPA disapproves a submitted 
control strategy implementation plan 
revision without making a protective 
finding, only projects in the first three 
years of the currently conforming 
transportation plan and TIP may be 
found to conform. This means that be-
ginning on the effective date of a dis-
approval without a protective finding, 
no transportation plan, TIP, or project 
not in the first three years of the cur-
rently conforming transportation plan 
and TIP may be found to conform until 
another control strategy implementa-
tion plan revision fulfilling the same 
CAA requirements is submitted, EPA 
finds its motor vehicle emissions budg-
et(s) adequate pursuant to § 93.118 or 
approves the submission, and con-
formity to the implementation plan re-
vision is determined. 

(3) In disapproving a control strategy 
implementation plan revision, EPA 
would give a protective finding where a 
submitted plan contains adopted con-
trol measures or written commitments 
to adopt enforceable control measures 
that fully satisfy the emissions reduc-
tions requirements relevant to the 
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable further 
progress or attainment. 

(b) Failure to submit and incomplete-
ness. In areas where EPA notifies the 
State, MPO, and DOT of the State’s 
failure to submit a control strategy 
implementation plan or submission of 
an incomplete control strategy imple-
mentation plan revision (either of 
which initiates the sanction process 

under CAA sections 179 or 110(m)), the 
conformity status of the transpor-
tation plan and TIP shall lapse on the 
date that highway sanctions are im-
posed on the nonattainment area for 
such failure under section 179(b)(1) of 
the CAA, unless the failure has been 
remedied and acknowledged by a letter 
from the EPA Regional Administrator. 

(c) Federal implementation plans. If 
EPA promulgates a Federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a 
State failure, the conformity lapse im-
posed by this section because of that 
State failure is removed. 

[62 FR 43801, Aug. 15, 1997, as amended at 69 
FR 40080, July 1, 2004] 

§ 93.121 Requirements for adoption or 
approval of projects by other recipi-
ents of funds designated under title 
23 U.S.C. or the Federal Transit 
Laws. 

(a) Except as provided in paragraph 
(b) of this section, no recipient of Fed-
eral funds designated under title 23 
U.S.C. or the Federal Transit Laws 
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the 
recipient finds that the requirements 
of one of the following are met: 

(1) The project comes from the cur-
rently conforming transportation plan 
and TIP, and the project’s design con-
cept and scope have not changed sig-
nificantly from those which were in-
cluded in the regional emissions anal-
ysis for that transportation plan and 
TIP; 

(2) The project is included in the re-
gional emissions analysis for the cur-
rently conforming transportation plan 
and TIP conformity determination 
(even if the project is not strictly in-
cluded in the transportation plan or 
TIP for the purpose of MPO project se-
lection or endorsement) and the 
project’s design concept and scope have 
not changed significantly from those 
which were included in the regional 
emissions analysis; or 

(3) A new regional emissions analysis 
including the project and the currently 
conforming transportation plan and 
TIP demonstrates that the transpor-
tation plan and TIP would still con-
form if the project were implemented 

VerDate Aug<31>2005 08:02 Sep 10, 2007 Jkt 211161 PO 00000 Frm 00581 Fmt 8010 Sfmt 8010 Y:\SGML\211161.XXX 211161



572 

40 CFR Ch. I (7–1–07 Edition) § 93.122 

(consistent with the requirements of 
§§ 93.118 and/or 93.119 for a project not 
from a conforming transportation plan 
and TIP). 

(b) In isolated rural nonattainment 
and maintenance areas subject to 
§ 93.109(l), no recipient of Federal funds 
designated under title 23 U.S.C. or the 
Federal Transit Laws shall adopt or ap-
prove a regionally significant highway 
or transit project, regardless of funding 
source, unless the recipient finds that 
the requirements of one of the fol-
lowing are met: 

(1) The project was included in the 
regional emissions analysis supporting 
the most recent conformity determina-
tion that reflects the portion of the 
statewide transportation plan and 
statewide TIP which are in the non-
attainment or maintenance area, and 
the project’s design concept and scope 
has not changed significantly; or 

(2) A new regional emissions analysis 
including the project and all other re-
gionally significant projects expected 
in the nonattainment or maintenance 
area demonstrates that those projects 
in the statewide transportation plan 
and statewide TIP which are in the 
nonattainment or maintenance area 
would still conform if the project were 
implemented (consistent with the re-
quirements of §§ 93.118 and/or 93.119 for 
projects not from a conforming trans-
portation plan and TIP). 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in nonattain-
ment and maintenance areas subject to 
§ 93.109(j) or (k) for a given pollutant/ 
precursor and NAAQS, no recipient of 
Federal funds designated under title 23 
U.S.C. or the Federal Transit Laws 
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the 
recipient finds that the requirements 
of one of the following are met for that 
pollutant/precursor and NAAQS: 

(1) The project was included in the 
most recent conformity determination 
for the transportation plan and TIP 
and the project’s design concept and 
scope has not changed significantly; or 

(2) The project was included in the 
most recent conformity determination 
that reflects the portion of the state-
wide transportation plan and statewide 
TIP which are in the nonattainment or 

maintenance area, and the project’s de-
sign concept and scope has not changed 
significantly. 

[62 FR 43801, Aug. 15, 1997, as amended at 69 
FR 40080, July 1, 2004] 

§ 93.122 Procedures for determining 
regional transportation-related 
emissions. 

(a) General requirements. (1) The re-
gional emissions analysis required by 
§§ 93.118 and 93.119 for the transpor-
tation plan, TIP, or project not from a 
conforming plan and TIP must include 
all regionally significant projects ex-
pected in the nonattainment or main-
tenance area. The analysis shall in-
clude FHWA/FTA projects proposed in 
the transportation plan and TIP and 
all other regionally significant projects 
which are disclosed to the MPO as re-
quired by § 93.105. Projects which are 
not regionally significant are not re-
quired to be explicitly modeled, but ve-
hicle miles traveled (VMT) from such 
projects must be estimated in accord-
ance with reasonable professional prac-
tice. The effects of TCMs and similar 
projects that are not regionally signifi-
cant may also be estimated in accord-
ance with reasonable professional prac-
tice. 

(2) The emissions analysis may not 
include for emissions reduction credit 
any TCMs or other measures in the ap-
plicable implementation plan which 
have been delayed beyond the sched-
uled date(s) until such time as their 
implementation has been assured. If 
the measure has been partially imple-
mented and it can be demonstrated 
that it is providing quantifiable emis-
sion reduction benefits, the emissions 
analysis may include that emissions 
reduction credit. 

(3) Emissions reduction credit from 
projects, programs, or activities which 
require a regulatory action in order to 
be implemented may not be included in 
the emissions analysis unless: 

(i) The regulatory action is already 
adopted by the enforcing jurisdiction; 

(ii) The project, program, or activity 
is included in the applicable implemen-
tation plan; 

(iii) The control strategy implemen-
tation plan submission or maintenance 
plan submission that establishes the 
motor vehicle emissions budget(s) for 
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