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the Administrator, the Administrator
shall request that the Attorney Gen-
eral bring a civil action in an appro-
priate district court to recover the
amount assessed (plus interest at rates
established pursuant to section
6621(a)(2) of the Internal Revenue Code
of 1986 (26 U.S.C. 6621(a)(2)) from the
date of the final order or the date of
final judgment, as the case may be). In
such an action, the validity, amount,
and appropriateness of the penalty is
not subject to review.

(ii) A person who fails to pay on a
timely basis the amount of an assess-
ment of a civil penalty as described in
paragraph (c)(6)(i) of this section shall
be required to pay, in addition to that
amount and interest, the TUnited
States’ enforcement expenses, includ-
ing attorney’s fees and costs for collec-
tion proceedings, and a quarterly non-
payment penalty for each quarter dur-
ing which the failure to pay persists.
The nonpayment penalty is an amount
equal to ten percent of the aggregate
amount of that person’s penalties and
nonpayment penalties which are un-
paid as of the beginning of such quar-
ter.

(d) The maximum penalty values list-
ed in paragraphs (a) and (c) of this sec-
tion are shown for calendar year 2004.
Maximum penalty limits for later
years may be adjusted based on the
Consumer Price Index. The specific
regulatory provisions for changing the
maximum penalties, published in 40
CFR part 19, reference the applicable
U.S. Code citation on which the prohib-
ited action is based.

[64 FR 73331, Dec. 29, 1999, as amended at 68
FR 9789, Feb. 28, 2003; 70 FR 40462, July 13,
2005]

§94.1107 Warranty provisions.

(a) The manufacturer of each engine
must warrant to the ultimate pur-
chaser and each subsequent purchaser
or owner that the engine is designed,
built, and equipped so as to conform at
the time of sale with applicable regula-
tions under section 213 of the Act, and
is free from defects in materials and
workmanship which cause such engine
to fail to conform with applicable regu-
lations for its warranty period (as de-
termined under §94.10).

§94.1108

(b) For the purposes of this section,
the owner of any engine warranted
under this part is responsible for the
proper maintenance of the engine.
Proper maintenance includes replace-
ment and/or service, as needed, at the
owner’s expense at a service establish-
ment or facility of the owner’s choos-
ing, of all parts, items, or devices
which were in general use with engines
prior to 1999. For diesel engines, this
would generally include replacement or
cleaning of the fuel delivery and injec-
tion system.

§94.1108 In-use compliance provisions.

(a) Effective with respect to engines
subject to the requirements of this
part:

(1) If the Administrator determines
that a substantial number of any class
or category of engines, although prop-
erly maintained and used, do not con-
form to the regulations prescribed
under section 213 of the Act when in ac-
tual use throughout their useful life
period (as defined under §94.2), the Ad-
ministrator shall immediately notify
the manufacturer of such mnoncon-
formity and require the manufacturer
to submit a plan for remedying the
nonconformity of the engines with re-
spect to which such notification is
given.

(i) The manufacturer’s plan shall pro-
vide that the nonconformity of any
such engines which are properly used
and maintained will be remedied at the
expense of the manufacturer.

(ii) If the manufacturer disagrees
with such determination of noncon-
formity and so advises the Adminis-
trator, the Administrator shall afford
the manufacturer and other interested
persons an opportunity to present their
views and evidence in support thereof
at a public hearing. Unless, as a result
of such hearing, the Administrator
withdraws such determination of non-
conformity, the Administrator shall,
within 60 days after the completion of
such hearing, order the manufacturer
to provide prompt notification of such
nonconformity in accordance with
paragraph (a)(2) of this section.

(2) Any notification required to be
given by the manufacturer under para-
graph (a)(1) of this section with respect
to any class or category of engines
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