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the grant or denial of the patent li-
cense; 

(iv) A summary of facts dem-
onstrating that the patent under which 
a mandatory patent license is sought is 
being used or is intended for public or 
commercial use; 

(v) An explanation of why a manda-
tory patent license is necessary for the 
petitioner to comply with the require-
ments of sections 111, 112 or 202 of the 
Act, and why the patented technology 
is not otherwise available; 

(vi) An explanation of why there are 
no other reasonable alternatives for ac-
complishing compliance with sections 
111, 112 or 202 of the Act; 

(vii) An explanation of why the un-
availability of a mandatory patent li-
cense may result in a substantial less-
ening of competition or a tendency to 
create a monopoly in any line of com-
merce in any section of the United 
States; 

(viii) A summary of efforts made by 
the petitioner to obtain a patent li-
cense from the owner of the patent, in-
cluding the terms and conditions of 
any patent license proposed by peti-
tioner to the patent owner; and 

(ix) The terms, if any, on which the 
owner of the patent has proposed to 
grant the petitioner a patent license. 

(5) Each petition shall include a pro-
posed patent license that states all of 
the terms and conditions that the peti-
tioner proposes for the patent license. 

(6) Petitions shall be addressed to the 
Assistant Administrator for Air and 
Radiation, Mail Code 6101, U.S. Envi-
ronmental Protection Agency, Wash-
ington, DC 20460. 

(c) Petitions that do not include all 
of the information required in para-
graph (b) of this section shall be re-
turned to the petitioner. The petitioner 
may supplement the petition and re-
submit the petition. 

(d) If the Administrator, or the Ad-
ministrator’s designee, finds that the 
criteria in § 95.3 are not met, or other-
wise decides to deny the petition, a de-
nial of the petition shall be sent to the 
petitioner, along with an explanation 
of the reasons for the denial. 

(e) If the Administrator, or the Ad-
ministrator’s designee, finds that the 
criteria in § 95.3 are met and decides to 
apply to the Attorney General for a 

patent license under section 308 of the 
Act, notice of such application shall be 
given to the petitioner, along with a 
copy of the application sent to the At-
torney General. 

§ 95.3 Findings prior to application to 
Attorney General. 

The Administrator, or the Adminis-
trator’s designee, may apply to the At-
torney General for a mandatory patent 
license pursuant to section 308 of the 
Act (42 U.S.C. 7608) either in response 
to a petition under § 95.2 or on the Ad-
ministrator’s or designee’s own initia-
tive, only after expressly finding that 
each one of the following mandatory 
criteria is met: 

(a) The application is for a patent li-
cense covering no more than one pat-
ent; 

(b) The party to whom the proposed 
patent license is to be granted has pre-
sented the Administrator or designee 
with evidence that such party has 
made reasonable efforts to obtain a 
patent license from the patent owner 
with terms similar to the license terms 
to be proposed in the application to the 
Attorney General; 

(c) The patent under which a patent 
license is sought in the application to 
the Attorney General is being used or 
is intended for public or commercial 
use; 

(d) The mandatory patent license is 
necessary for a party to comply with 
the requirements of sections 111, 112 or 
202 of the Act (42 U.S.C. 7411, 7412 or 
7521); 

(e) The patented technology is not 
otherwise reasonably available, and 
there are no other reasonable alter-
natives for accomplishing compliance 
with sections 111, 112 or 202 of the Act 
(42 U.S.C. 7411, 7412 or 7521); and 

(f) The unavailability of a mandatory 
patent license may result in a substan-
tial lessening of competition or a tend-
ency to create a monopoly in any line 
of commerce in any section of the 
United States. 

§ 95.4 Limitations on mandatory li-
censes 

(a) If the Administrator, or the Ad-
ministrator’s designee, decides to 
apply to the Attorney General for a 
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mandatory patent license in accord-
ance with § 95.3, the application shall 
include a proposed patent license with 
the following limitations: 

(1) The scope and duration of the pat-
ent license shall be limited to that nec-
essary to permit the proposed licensee 
to comply with the requirements the 
Act; 

(2) The patent license shall be non-
exclusive; 

(3) The patent license shall be non-as-
signable, except with that part of the 
enterprise or goodwill that enjoys the 
license; 

(4) The patent license shall be for use 
of the licensed technology in the 
United States only; 

(5) The patent license shall extend 
only to those uses necessary to enable 
the licensee to comply with sections 
111, 112 or 202 of the Act (42 U.S.C. 7411, 
7412 or 7521); 

(6) The patent license shall provide 
for termination, subject to adequate 
protections of the legitimate interests 
of the licensed party, when the cir-
cumstances that made the compulsory 
patent license necessary cease to exist 
and are unlikely to recur; and 

(7) The patent license shall provide 
for adequate remuneration that takes 
into account the economic value of the 
license. 

(b) The Administrator, or the Admin-
istrator’s designee, may decide as ap-
propriate to include additional condi-
tions, terms or limitations on the 
scope of the patent license for which 
application is made to the Attorney 
General. 

PART 96—NOX Budget Trading 
Program and Cair NOX and SO2 
Trading Programs for State Im-
plementation Plans 

Subpart A—NOX Budget Trading Program 
General Provisions 
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