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41 CFR Ch. 102 (7–1–07 Edition) § 102–3.45 

Key points and principles Section(s) Question(s) Guidance 

VI. Committees author-
ized by the Congress 
in law or by Presi-
dential directive to per-
form primarily ‘‘oper-
ational’’ functions are 
not subject to the Act.

102–3.40(k) 1. What characteristics are common 
to ‘‘operational committees?’’ 

2. A committee created by the Con-
gress by statute is responsible, for 
example, for developing plans and 
events to commemorate the con-
tributions of wildlife to the enjoy-
ment of the Nation’s parks. Part of 
the committee’s role includes pro-
viding advice to certain Federal 
agencies as may be necessary to 
coordinate these events. Is this 
committee subject to FACA? 

A. In answer to question 1, non-advisory, 
or ‘‘operational’’ committees generally 
have the following characteristics: (i) 
Specific functions and/or authorities 
provided by the Congress in law or by 
Presidential directive; (ii) The ability to 
make and implement traditionally Gov-
ernmental decisions; and (iii) The au-
thority to perform specific tasks to im-
plement a Federal program. 

B. Agencies are responsible for deter-
mining whether or not a committee pri-
marily provides advice or recommenda-
tions and is, therefore, subject to the 
Act, or is primarily ‘‘operational’’ and 
not covered by FACA. 

C. The answer to question 2 is no. The 
committee is not subject to the Act be-
cause: (i) Its functions are to plan and 
implement specific tasks; (ii) The com-
mittee has been granted the express 
authority by the Congress to perform 
its statutorily required functions; and 
(iii) Its incidental role of providing ad-
vice to other Federal agencies is sec-
ondary to its primarily operational role 
of planning and implementing specific 
tasks and performing statutory func-
tions. 

Subpart B—How Are Advisory 
Committees Established, Re-
newed, Reestablished, and 
Terminated? 

§ 102–3.45 What does this subpart 
cover and how does it apply? 

Requirements for establishing and 
terminating advisory committees vary 
depending on the establishing entity 
and the source of authority for the ad-
visory committee. This subpart covers 
the procedures associated with the es-
tablishment, renewal, reestablishment, 
and termination of advisory commit-
tees. These procedures include con-
sulting with the Secretariat, preparing 
and filing an advisory committee char-
ter, publishing notice in the FEDERAL 
REGISTER, and amending an advisory 
committee charter. 

§ 102–3.50 What are the authorities for 
establishing advisory committees? 

FACA identifies four sources of au-
thority for establishing an advisory 
committee: 

(a) Required by statute. By law where 
the Congress establishes an advisory 
committee, or specifically directs the 
President or an agency to establish it 
(non-discretionary); 

(b) Presidential authority. By Execu-
tive order of the President or other 
Presidential directive (non-discre-
tionary); 

(c) Authorized by statute. By law 
where the Congress authorizes, but 
does not direct the President or an 
agency to establish it (discretionary); or 

(d) Agency authority. By an agency 
under general authority in title 5 of 
the United States Code or under other 
general agency-authorizing statutes 
(discretionary). 

§ 102–3.55 What rules apply to the du-
ration of an advisory committee? 

(a) An advisory committee automati-
cally terminates two years after its 
date of establishment unless: 

(1) The statutory authority used to 
establish the advisory committee pro-
vides a different duration; 

(2) The President or agency head de-
termines that the advisory committee 
has fulfilled the purpose for which it 
was established and terminates the ad-
visory committee earlier; 

(3) The President or agency head de-
termines that the advisory committee 
is no longer carrying out the purpose 
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for which it was established and termi-
nates the advisory committee earlier; 
or 

(4) The President or agency head re-
news the committee not later than two 
years after its date of establishment in 
accordance with § 102–3.60. If an advi-
sory committee needed by the Presi-
dent or an agency terminates because 
it was not renewed in a timely manner, 
or if the advisory committee has been 
terminated under the provisions of 
§ 102–3.30(b), it can be reestablished in 
accordance with § 102–3.60. 

(b) When an advisory committee ter-
minates, the agency shall notify the 
Secretariat of the effective date of the 
termination. 

§ 102–3.60 What procedures are re-
quired to establish, renew, or rees-
tablish a discretionary advisory 
committee? 

(a) Consult with the Secretariat. Before 
establishing, renewing, or reestab-
lishing a discretionary advisory com-
mittee and filing the charter as ad-
dressed later in § 102–3.70, the agency 
head must consult with the Secre-
tariat. As part of this consultation, 
agency heads are encouraged to engage 
in constructive dialogue with the Sec-
retariat. With a full understanding of 
the background and purpose behind the 
proposed advisory committee, the Sec-
retariat may share its knowledge and 
experience with the agency on how best 
to make use of the proposed advisory 
committee, suggest alternate methods 
of attaining its purpose that the agen-
cy may wish to consider, or inform the 
agency of a pre-existing advisory com-
mittee performing similar functions. 

(b) Include required information in the 
consultation. Consultations covering 
the establishment, renewal, and rees-
tablishment of advisory committees 
must, as a minimum, contain the fol-
lowing information: 

(1) Explanation of need. An expla-
nation stating why the advisory com-
mittee is essential to the conduct of 
agency business and in the public in-
terest; 

(2) Lack of duplication of resources. An 
explanation stating why the advisory 
committee’s functions cannot be per-
formed by the agency, another existing 

committee, or other means such as a 
public hearing; and 

(3) Fairly balanced membership. A de-
scription of the agency’s plan to attain 
fairly balanced membership. The plan 
will ensure that, in the selection of 
members for the advisory committee, 
the agency will consider a cross-section 
of those directly affected, interested, 
and qualified, as appropriate to the na-
ture and functions of the advisory com-
mittee. Advisory committees requiring 
technical expertise should include per-
sons with demonstrated professional or 
personal qualifications and experience 
relevant to the functions and tasks to 
be performed. 

§ 102–3.65 What are the public notifica-
tion requirements for discretionary 
advisory committees? 

A notice to the public in the FEDERAL 
REGISTER is required when a discre-
tionary advisory committee is estab-
lished, renewed, or reestablished. 

(a) Procedure. Upon receiving notice 
from the Secretariat that its review is 
complete in accordance with § 102– 
3.60(a), the agency must publish a no-
tice in the FEDERAL REGISTER announc-
ing that the advisory committee is 
being established, renewed, or reestab-
lished. For the establishment of a new 
advisory committee, the notice also 
must describe the nature and purpose 
of the advisory committee and affirm 
that the advisory committee is nec-
essary and in the public interest. 

(b) Time required for notices. Notices of 
establishment and reestablishment of 
advisory committees must appear at 
least 15 calendar days before the char-
ter is filed, except that the Secretariat 
may approve less than 15 calendar days 
when requested by the agency for good 
cause. This requirement for advance 
notice does not apply to advisory com-
mittee renewals, notices of which may 
be published concurrently with the fil-
ing of the charter. 

§ 102–3.70 What are the charter filing 
requirements? 

No advisory committee may meet or 
take any action until a charter has 
been filed by the Committee Manage-
ment Officer (CMO) designated in ac-
cordance with section 8(b) of the Act, 
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