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written requests to obtain, inspect or
copy any CMS information or record.

(b) Forms of denials. (1) Oral requests
may be dealt with orally, but the re-
quester should be advised that the oral
response is not an official determina-
tion and that an official determination
may be obtained only by submitting
the request in writing. Appropriate
available assistance will be offered.

(2) Written Requests—Denials of
written requests will be in writing and
will contain the reasons for the denial
including, as appropriate, a statement
that a document requested is non-
existent or not reasonably described or
is subject to one or more clearly de-
scribed exemption(s). Denials will also
provide the requester with appropriate
information on how to exercise the
right of appeal.

§401.148 Administrative review.

(a) Review by the Administrator. A per-
son whose request has been denied may
initiate a review by filing a request for
review with the Administrator of CMS,
700 East High Rise Building, 6401 Secu-
rity Boulevard, Baltimore, Maryland
21235, within 30 days of receipt of the
determination to deny or within 30
days of receipt of records which are in
partial response to his request if a por-
tion of a request is granted and a por-
tion denied, whichever is later. Upon
receipt of a timely request for review,
the Administrator will review the deci-
sion in question and the findings upon
which it was based. Upon the basis of
the data considered in connection with
the decision and whatever other evi-
dence and written argument is sub-
mitted by the person requesting the re-
view or which is otherwise obtained,
the Administrator or his designee will
affirm or revise in whole or in part the
findings and decision in question. A de-
cision to affirm the denial will be made
only upon concurrence of the Assistant
Secretary for Public Affairs, or his des-
ignee, after consultation with the Gen-
eral Counsel or his or her designee, and
the appropriate program policy offi-
cial. Written notice of the decision of
the Administrator will be mailed to the
person who requested the review. A
written decision will be made within 20
working days from receipt of the re-
quest for review. Extension of the time
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limit may be granted under the cir-
cumstances listed in §401.136(b) to the
extent that the maximum 10 days limit
on extensions has not been exhausted
on the initial determination. The deci-
sion will include the basis for it and
will advise the requester of his right to
judicial review.

(b) Failure of the Administrator to com-
ply with the time limits. Failure of the
Administrator to comply with the time
limits set forth in §401.136 and this sec-
tion constitutes an exhaustion of the
requester’s administrative remedies.

§401.152 Court review.

Where the Administrator upon re-
view affirms the denial of a request for
records, in whole or in part, the re-
quester may seek court review in the
district court of the United States pur-
suant to 5 U.S.C. 552(a)(4)(B).

Subparts C-E [Reserved]

Subpart F—Claims Collection and
Compromise

SOURCE: 48 FR 39064, Aug. 29, 1983, unless
otherwise noted.

§401.601 Basis and scope.

(a) Basis. This subpart implements
for CMS the Federal Claims Collection
Act (FCCA) of 1966 (31 U.S.C. 3711), and
conforms to the regulations (4 CFR
parts 101-105) issued jointly by the Gen-
eral Accounting Office and the Depart-
ment of Justice that generally pre-
scribe claims collection standards and
procedures under the FCCA for the
Federal government.

(b) Scope. Except as provided in para-
graphs (c) through (f) of this section,
the regulations in this subpart describe
CMS’s procedures and standards for the
collection of claims in any amount,
and the compromise of, or the suspen-
sion or termination of collection ac-
tion on, all claims for money or prop-
erty that do not exceed $100,000 or such
higher amount as the Attorney General
may from time to time prescribe, ex-
clusive of interest, arising under any
functions delegated to CMS by the Sec-
retary.

(¢) Amount of claim. CMS refers all
claims that exceed $100,000 or such
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higher amount as the Attorney General
may from time to time prescribe, ex-
clusive of interest, to the Department
of Justice or the General Accounting
Office for the compromise of claims, or
the suspension or termination of col-
lection action.

(d) Related regulations—(1) Department
regulations. DHHS regulations applica-
ble to CMS that generally implement
the FCCA for the Department are lo-
cated at 45 CFR part 30. These regula-
tions apply only to the extent CMS
regulations do not address a situation.

(2) CMS regulations. The following
regulations govern specific debt man-
agement situations encountered by
CMS and supplement this subpart:

(i) Claims against Medicare bene-
ficiaries for the recovery of overpay-
ments are covered in 20 CFR 404.515.

(ii) Adjustments in Railroad Retire-
ment or Social Security benefits to re-
cover Medicare overpayments to indi-
viduals are covered in §§405.350-405.358
of this chapter.

(iii) Claims against providers, physi-
cians, or other suppliers of services for
overpayments under Medicare and for
assessment of interest are covered in
§8405.377 and 405.378 of this chapter, re-
spectively.

(iv) Claims against beneficiaries for
unpaid hospital insurance or supple-
mentary medical insurance premiums
under Medicare are covered in §408.110
of this chapter.

(v) State repayment of Medicaid
funds by installments is covered in
§430.48 of this chapter.

(e) Collection and compromise under
other statutes and at common law. The
regulations in this subpart do not—

(1) Preclude disposition by CMS of
claims under statutes, other than the
FCCA, that provide for the collection
or compromise of a claim, or suspen-
sion or termination of collection ac-
tion.

(2) Affect any rights that CMS may
have under common law as a creditor.

(f) Fraud. The regulations in this sub-
part do not apply to claims in which
there is an indication of fraud, the
presentation of a false claim, or mis-
representation on the part of a debtor
or any other party having an interest
in the claim. CMS forwards these

20

42 CFR Ch. IV (10-1-07 Edition)

claims to the Department of Justice
for disposition under 4 CFR 105.1.

(g9) Enforced collection. CMS refers
claims to the Department of Justice
for enforced collection through litiga-
tion in those cases which cannot be
compromised or on which collection
action cannot be suspended or termi-
nated in accordance with this subpart
or the regulations issued jointly by the
Attorney General and the Comptroller
General.

[48 FR 39064, Aug. 29, 1983, as amended at 52
FR 48123, Dec. 18, 1987; 57 FR 56998, Dec. 2,
1992; 61 FR 49271, Sept. 19, 1996; 61 FR 63748,
Dec. 2, 1996]

§401.603 Definitions.

For purposes of this subpart—

Claim means any debt owed to CMS.

Debtor means any individual, partner-
ship, corporation, estate, trust or other
legal entity against which CMS has a
claim.

§401.605 Omissions not a defense.

The failure of CMS to comply with
the regulations in this subpart, or with
the related regulations listed in
§401.601(d), is not available as a defense
to a debtor against whom CMS has a
claim for money or property.

§401.607 Claims collection.

(a) General policy. CMS recovers
amounts of claims due from debtors,
including interest where appropriate,
by—

(1) Direct collections in lump sums or
in installments; or

(2) Offsets against monies owed to
the debtor by the Federal government
where possible.

(b) Collection in lump sums. Whenever
possible, CMS attempts to collect
claims in full in one lump sum. How-
ever, if CMS determines that a debtor
is unable to pay the claim in one lump
sum, CMS may instead enter into an
agreement to accept regular install-
ment payments.

(c) Collection in installments. Gen-
erally, CMS requires that all claims to
be satisfied by installment payments
must be liquidated in three years or
less. If unusual circumstances exist,
such as the possibility of debtor insol-
vency, an installment agreement that



