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recovery of the overpayment is to be 
effected (see § 405.358). 

[61 FR 49271, Sept. 19, 1996] 

§ 405.358 When waiver of adjustment 
or recovery may be applied. 

Section 1870(c) of the Act provides 
that there shall be no adjustment or 
recovery in any case where an incor-
rect payment under title XVIII (hos-
pital and supplementary medical insur-
ance benefits) has been made (includ-
ing a payment under section 1814(e) of 
the Act with respect to an individual: 

(a) Who is without fault, and 
(b) Adjustment or recovery would ei-

ther: 
(1) Defeat the purposes of title II or 

title XVIII of the Act, or 
(2) Be against equity and good con-

science. 

[61 FR 49271, Sept. 19, 1996] 

§ 405.359 Liability of certifying or dis-
bursing officer. 

No certifying or disbursing officer 
shall be held liable for any amount cer-
tified or paid by him to any provider of 
services or other person: 

(a) Where the adjustment or recovery 
of such amount is waived (see § 405.355), 
or 

(b) Where adjustment (see § 405.352) or 
recovery is not completed prior to the 
death of all persons against whose ben-
efits such adjustment is authorized. 

SUSPENSION AND RECOUPMENT OF PAY-
MENT TO PROVIDERS AND SUPPLIERS 
AND COLLECTION AND COMPROMISE OF 
OVERPAYMENTS 

§ 405.370 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
Offset. The recovery by Medicare of a 

non-Medicare debt by reducing present 
or future Medicare payments and ap-
plying the amount withheld to the in-
debtedness. (Examples are Public 
Health Service debts or Medicaid debts 
recovered by CMS). 

Recoupment. The recovery by Medi-
care of any outstanding Medicare debt 
by reducing present or future Medicare 
payments and applying the amount 
withheld to the indebtedness. 

Suspension of payment. The with-
holding of payment by an intermediary 

or carrier from a provider or supplier of 
an approved Medicare payment amount 
before a determination of the amount 
of the overpayment exists. 

[61 FR 63745, Dec. 2, 1996] 

§ 405.371 Suspension, offset, and 
recoupment of Medicare payments 
to providers and suppliers of serv-
ices. 

(a) General. Medicare payments to 
providers and suppliers, as authorized 
under this subchapter (excluding pay-
ments to beneficiaries), may be— 

(1) Suspended, in whole or in part, by 
CMS, an intermediary, or a carrier if 
CMS, the intermediary, or the carrier 
possesses reliable information that an 
overpayment or fraud or willful mis-
representation exists or that the pay-
ments to be made may not be correct, 
although additional evidence may be 
needed for a determination; or 

(2) Offset or recouped, in whole or in 
part, by an intermediary or a carrier if 
the intermediary, carrier, or CMS has 
determined that the provider or sup-
plier to whom payments are to be made 
has been overpaid. 

(b) Steps necessary for suspension of 
payment, offset, and recoupment. Except 
as provided in paragraph (c) of this sec-
tion, CMS, the intermediary, or carrier 
suspends payments only after it has 
complied with the procedural require-
ments set forth at § 405.372. The inter-
mediary or carrier offsets or recoups 
payments only after it has complied 
with the procedural requirements set 
forth at § 405.373. 

(c) Suspension of payment in the case of 
unfiled cost reports. If a provider has 
failed to timely file an acceptable cost 
report, payment to the provider is im-
mediately suspended in whole or in 
part until a cost report is filed and de-
termined by the intermediary to be ac-
ceptable. In the case of an unfiled cost 
report, the provisions of § 405.372 do not 
apply. (See § 405.372(a)(2) concerning 
failure to furnish other information.) 

[61 FR 63746, Dec. 2, 1996, as amended at 67 
FR 66813, Nov. 1, 2002] 

§ 405.372 Proceeding for suspension of 
payment. 

(a) Notice of intention to suspend—(1) 
General rule. Except as provided in 
paragraphs (a)(2) through (a)(4) of this 
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