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Medicare, and does not reimburse
Medicare, CMS may offset the amount
owed against any funds due the inter-
mediary or carrier under title XVIII of
the Act or due the contractor under
the contract.

(I) Recovery when there is failure to file
a proper claim—(1) Basic rule. If Medi-
care makes a conditional payment with
respect to services for which the bene-
ficiary or provider or supplier has not
filed a proper claim with a primary
payer, and Medicare is unable to re-
cover from the primary payer, Medi-
care may recover from the beneficiary
or provider or supplier that was respon-
sible for the failure to file a proper
claim.

(2) Exceptions: (i) This rule does not
apply in the case of liability insurance
nor when failure to file a proper claim
is due to mental or physical incapacity
of the beneficiary.

(i) CMS will not recover from pro-
viders or suppliers that are in compli-
ance with the requirements of §489.20
of this chapter and can show that the
reason they failed to file a proper
claim is that the beneficiary, or some-
one acting on his or her behalf, failed
to give, or gave erroneous, information
regarding coverage that is primary to
Medicare.

(m) Interest charges. (1) With respect
to recovery of payments for items and
services furnished before October 31,
1994, CMS charges interest, exercising
common law authority in accordance
with 45 CFR 30.13, consistent with the
Federal Claims Collection Act (31
U.S.C. 3711).

(2) In addition to its common law au-
thority with respect to recovery of
payments for items and services fur-
nished on or after October 31, 1994, CMS
charges interest in accordance with
section 1862(b)(2)(B)(i) of the Act.
Under that provision—

(i) CMS may charge interest if reim-
bursement is not made to the appro-
priate trust fund before the expiration
of the 60-day period that begins on the
date on which notice or other informa-
tion is received by CMS that payment
has been or could be made under a pri-
mary plan;

(ii) Interest may accrue from the
date when that notice or other infor-
mation is received by CMS, is charged
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until reimbursement is made, and is
applied for full 30-day periods; and

(iii) The rate of interest is that pro-
vided at §405.378(d) of this chapter.

[54 FR 41734, Oct. 11, 1989, as amended at 55
FR 1820, Jan. 19, 1990; 60 FR 45361, 45362, Aug.
31, 1995; 69 FR 45607, July 30, 2004; 71 FR 9470,
Feb. 24, 2006]

§411.25 Primary payer’s notice of mis-
taken Medicare primary payment.

(@) If a primary payer learns that
CMS has made a Medicare primary
payment for services for which the pri-
mary payer has made or should have
made primary payment, it must give
notice to that effect to the Medicare
intermediary or carrier that paid the
claim.

(b) The notice must describe the spe-
cific situation and the circumstances
(including the particular type of insur-
ance coverage as specified in §411.20(a))
and, if appropriate, the time period
during which the insurer is primary to
Medicare.

(c) If a plan is self-insured and self-
administered, the employer must give
the notice to CMS. Otherwise, the in-
surer, underwriter, or third party ad-
ministrator must give the notice.

[54 FR 41734, Oct. 11, 1989; as amended at 55
FR 1820, Jan. 19, 1990]

§411.26 Subrogation and right to in-
tervene.

(a) Subrogation. With respect to serv-
ices for which Medicare paid, CMS is
subrogated to any individual, provider,
supplier, physician, private insurer,
State agency, attorney, or any other
entity entitled to payment by a pri-
mary payer.

(b) Right to intervene. CMS may join
or intervene in any action related to
the events that gave rise to the need
for services for which Medicare paid.

§411.28 Waiver of recovery and com-
promise of claims.

(a) CMS may waive recovery, in
whole or in part, if the probability of
recovery, or the amount involved, does
not warrant pursuit of the claim.

(b) General rules applicable to com-
promise of claims are set forth in sub-
part F of part 401 and §405.376 of this
chapter.
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