§5.81

through 5.49, apply to any subject mat-
ter not already covered by this sub-
part, including but not limited to de-
mands or requests directed to current
or former FEMA contractors.

[54 FR 11715, Mar. 22, 1989, as amended at 72
FR 43546, Aug. 6, 2007]

§5.81 Statement of policy.

(a) It is the policy of FEMA to make
its records available to private liti-
gants to the same extent and in the
same manner as such records are made
available to members of the general
public, except where protected from
disclosure by litigation procedural au-
thority (e.g., Federal Rules of Civil
Procedure) or other applicable law.

(b) It is FEMA'’s policy and responsi-
bility to preserve its human resources
for performance of the official func-
tions of the Agency and to maintain
strict impartiality with respect to pri-
vate litigants. Participation by FEMA
employees in private litigation in their
official capacities is generally contrary
to this policy.

§5.82 Definitions.

For purposes of this subpart, the fol-
lowing terms have the meanings as-
cribed to them in this section:

(a) Demand refers to a subpoena,
order, or other demand of a court of
competent jurisdiction, or other spe-
cific authority (e.g., an administrative
or State legislative body), signed by
the presiding officer, for the produc-
tion, disclosure, or release of FEMA
records or information or for the ap-
pearance and testimony of FEMA per-
sonnel as witnesses in their official ca-
pacities.

(b) Employee of the Agency includes all
officers and employees of the United
States appointed by or subject to the
supervision, jurisdiction or control of
the Director of FEMA.

(c) Private litigation refers to any
legal proceeding which does not in-
volve as a named party the United
States Government, or the Federal
Emergency Management Agency, or
any official thereof in his or her offi-
cial capacity.
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§5.83 Authority to accept service of
subpoenas.

In all legal proceedings between pri-
vate litigants, a subpoena duces tecum
or subpoena ad testificandum or other
demand by a court or other authority
for the production of records held by
FEMA Regional offices or for the oral
or written testimony of FEMA Re-
gional employees should be addressed
to the appropriate Regional Director
listed in §5.26. For records or testi-
mony of the Office of Inspector Gen-
eral, the subpoena should be addressed
to the Inspector General, FEMA, Wash-
ington, DC 20472. For all other records
or testimony, the subpoena should be
addressed to the General Counsel,
FEMA, Washington, DC 20472. No other
official or employee of FEMA is au-
thorized to accept service of subpoenas
on behalf of the Agency.

§5.84 Production of documents in pri-
vate litigation.

(a) The production of records held by
FEMA in response to a subpoena duces
tecum or other demand issued pursuant
to private litigation, whether or not
served in accordance with the provi-
sions of §5.83 of this subpart, is prohib-
ited absent authorization by the Gen-
eral Counsel or, as to records of the Of-
fice of the Inspector General, by the In-
spector General.

(b) Whenever an official or employee
of FEMA, including any Regional Di-
rector, receives a subpoena or other de-
mand for the production of Agency doc-
uments or material, he or she shall im-
mediately notify and provide a copy of
the demand to the General Counsel, un-
less the subpoena or demand seeks the
production of documents or material
maintained by the Office of Inspector
General, in which case a copy of the de-
mand shall be provided to the Inspector
General.

(c) The General Counsel (or Inspector
General), after consultation with other
appropriate officials as deemed nec-
essary, shall promptly determine
whether to disclose the material or
documents identified in the subpoena
or other demand. Generally, authoriza-
tion to furnish the requested material
or documents shall not be withheld un-
less their disclosure is prohibited by



