§1.89

the licensee may file a written state-
ment to the Commission setting forth
its views regarding the matters under
investigation; the staff, in its discre-
tion, may in writing, advise such li-
censee of the general nature of the in-
vestigation, and advise the licensee of
its opportunity to submit such a state-
ment to the staff. Any filing by the li-
censee will be forwarded to the Com-
mission in conjunction with any staff
memorandum recommending that the
Commission take action as a result of
the invesigation. Nothing in this rule
shall supersede the application of our
ex parte rules to situations described in
§1.1203 of these rules.

(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; (47 U.S.C. 154, 303, 307))

[45 FR 65597, Oct. 3, 1980]

§1.89

(a) Except in cases of willfulness or
those in which public health, interest,
or safety requires otherwise, any per-
son who holds a license, permit or
other authorization appearing to have
violated any provision of the Commu-
nications Act or any provision of this
chapter will, before revocation, suspen-
sion, or cease and desist proceedings
are instituted, be served with a written
notice calling these facts to his or her
attention and requesting a statement
concerning the matter. FCC Form 793
may be used for this purpose. The No-
tice of Violation may be combined with
a Notice of Apparent Liability to Mon-
etary Forfeiture. In such event, not-
withstanding the Notice of Violation,
the provisions of §1.80 apply and not
those of §1.89.

(b) Within 10 days from receipt of no-
tice or such other period as may be
specified, the recipient shall send a
written answer, in duplicate, directly
to the Commission office originating
the official notice. If an answer cannot
be sent or an acknowledgment cannot
be made within such 10-day period by
reason of illness or other unavoidable
circumstance, acknowledgment and an-
swer shall be made at the earliest prac-
ticable date with a satisfactory expla-
nation of the delay.

(c) The answer to each notice shall be
complete in itself and shall not be ab-
breviated by reference to other com-
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munications or answers to other no-
tices. In every instance the answer
shall contain a statement of action
taken to correct the condition or omis-
sion complained of and to preclude its
recurrence. In addition:

(1) If the notice relates to violations
that may be due to the physical or
electrical characteristics of transmit-
ting apparatus and any new apparatus
is to be installed, the answer shall
state the date such apparatus was or-
dered, the name of the manufacturer,
and the promised date of delivery. If
the installation of such apparatus re-
quires a construction permit, the file
number of the application shall be
given, or if a file number has not been
assigned by the Commission, such iden-
tification shall be given as will permit
ready identification of the application.

(2) If the notice of violation relates
to lack of attention to or improper op-
eration of the transmitter, the name
and license number of the operator in
charge (where applicable) shall be
given.

[48 FR 24890, June 3, 1983]

§1.91 Revocation and/or cease and de-
sist proceedings; hearings.

(a) If it appears that a station license
or construction permit should be re-
voked and/or that a cease and desist
order should be issued, the Commission
will issue an order directing the person
to show cause why an order of revoca-
tion and/or a cease and desist order, as
the facts may warrant, should not be
issued.

(b) An order to show cause why an
order of revocation and/or a cease and
desist order should not be issued will
contain a statement of the matters
with respect to which the Commission
is inquiring and will call upon the per-
son to whom it is directed (the re-
spondent) to appear before the Com-
mission at a hearing, at a time and
place stated in the order, but not less
than thirty days after the receipt of
such order, and given evidence upon
the matters specified in the order to
show cause. However, if safety of life or
property is involved, the order to show
cause may specify a hearing date less
than thirty days from the receipt of
such order.
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(¢c) To avail himself of such oppor-
tunity for hearing, the respondent, per-
sonally or by his attorney, shall file
with the Commission, within thirty
days of the service of the order or such
shorter period as may be specified
therein, a written appearance stating
that he will appear at the hearing and
present evidence on the matters speci-
fied in the order. The Commission in
its discretion may accept a late ap-
pearance. However, an appearance ten-
dered after the specified time has ex-
pired will not be accepted unless ac-
companied by a petition stating with
particularity the facts and reasons re-
lied on to justify such late filing. Such
petition for acceptance of late appear-
ance will be granted only if the Com-
mission determines that the facts and
reasons stated therein constitute good
cause for failure to file on time.

(d) Hearings on the matters specified
in such orders to show cause shall ac-
cord with the practice and procedure
prescribed in this subpart and subpart
B of this part, with the following ex-
ceptions: (1) In all such revocation and/
or cease and desist hearings, the bur-
den of proceeding with the introduc-
tion of evidence and the burden of
proof shall be upon the Commission;
and (2) the Commission may specify in
a show cause order, when the cir-
cumstances of the proceeding require
expedition, a time less than that pre-
scribed in §§1.276 and 1.277 within which
the initial decision in the proceeding
shall become effective, exceptions to
such initial decision must be filed, par-
ties must file requests for oral argu-
ment, and parties must file notice of
intention to participate in oral argu-
ment.

(e) Correction of or promise to cor-
rect the conditions or matters com-
plained of in a show cause order shall
not preclude the issuance of a cease
and desist order. Corrections or prom-
ises to correct the conditions or mat-
ters complained of, and the past record
of the licensee, may, however, be con-
sidered in determining whether a rev-
ocation and/or a cease and desist order
should be issued.

(f) Any order of revocation and/or
cease and desist order issued after
hearing pursuant to this section shall
include a statement of findings and the

§1.92

grounds therefor, shall specify the ef-
fective date of the order, and shall be
served on the person to whom such
order is directed.

(Sec. 312, 48 Stat. 1086, as amended; 47 U.S.C.
312)

§1.92 Revocation and/or cease and de-
sist proceedings; after waiver of
hearing.

(a) After the issuance of an order to
show cause, pursuant to §1.91, calling
upon a person to appear at a hearing
before the Commission, the occurrence
of any one of the following events or
circumstances will constitute a waiver
of such hearing and the proceeding
thereafter will be conducted in accord-
ance with the provisions of this sec-
tion.

(1) The respondent fails to file a
timely written appearance as pre-
scribed in §1.91(c) indicating that he
will appear at a hearing and present
evidence on the matters specified in
the order.

(2) The respondent, having filed a
timely written appearance as pre-
scribed in §1.91(c), fails in fact to ap-
pear in person or by his attorney at the
time and place of the duly scheduled
hearing.

(3) The respondent files with the
Commission, within the time specified
for a written appearance in §1.91(c), a
written statement expressly waiving
his rights to a hearing.

(b) When a hearing is waived under
the provisions of paragraph (a) (1) or (3)
of this section, a written statement
signed by the respondent denying or
seeking to mitigate or justify the cir-
cumstances or conduct complained of
in the order to show cause may be sub-
mitted within the time specified in
§1.91(c). The Commission in its discre-
tion may accept a late statement. How-
ever, a statement tendered after the
specified time has expired will not be
accepted unless accompanied by a peti-
tion stating with particularity the
facts and reasons relied on to justify
such late filing. Such petitions for ac-
ceptance of a late statement will be
granted only if the Commission deter-
mines that the facts and reasons stated
therein constitute good cause for fail-
ure to file on time.
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