2009.470

hearing, similar in nature to the hear-
ing for debarments as discussed in FAR
9.406-3(b)(2). If the contractor fails to
submit a timely written response with-
in 30 days after receipt of the notice in
accordance with FAR 9.407-3(c)(5), the
suspending official may notify the con-
tractor in accordance with FAR 9.407-
3(d) that the contractor is suspended.

2009.470 Appeals.

A debarred or suspended contractor
may appeal the debarring/suspending
official’s decision by mailing or other-
wise furnishing a written notice within
90 days from the date of the decision to
the Executive Director for Operations.
A copy of the notice of appeal must be
furnished to the debarring/suspending
official.

Subpart 2009.5—Organizational
Conflicts of Interest

2009.500 Scope of subpart.

In accordance with 42 U.S.C. 2210a.,
NRC acquisitions are processed in ac-
cordance with 2009.570, which takes
precedence over FAR 9.5 with respect
to organizational conflicts of interest.
Where non-conflicting guidance ap-
pears in FAR 9.5, that guidance must
be followed.

2009.570 NRC organizational conflicts
of interest.

2009.570-1 Scope of policy.

(a) It is the policy of NRC to avoid,
eliminate, or neutralize contractor or-
ganizational conflicts of interest. The
NRC achieves this objective by requir-
ing all prospective contractors to sub-
mit information describing relation-
ships, if any, with organizations or per-
sons (including those regulated by the
NRC) which may give rise to actual or
potential conflicts of interest in the
event of contract award.

(b) Contractor conflict of interest de-
terminations cannot be made auto-
matically or routinely. The application
of sound judgment on virtually a case-
by-case basis is necessary if the policy
is to be applied to satisfy the overall
public interest. It is not possible to
prescribe in advance a specific method
or set of criteria which would serve to
identify and resolve all of the con-
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tractor conflict of interest situations
that might arise. However, examples
are provided in the regulations in this
chapter to guide application of this
policy guidance. The ultimate test is as
follows: Might the contractor, if award-
ed the contract, be placed in a position
where its judgment may be biased, or
where it may have an unfair competi-
tive advantage?

(c) The conflict of interest rule con-
tained in this subpart applies to con-
tractors and offerors only. Individuals
or firms who have other relationships
with the NRC (e.g., parties to a licens-
ing proceeding) are not covered by the
regulations in this chapter. This rule
does not apply to the acquisition of
consulting services through the per-
sonnel appointment process. NRC
agreements with other Govern ment
agencies, international organizations,
or state, local, or foreign Governments.
Separate procedures for avoiding con-
flicts of interest will be employed in
these agreements, as appropriate.

2009.570-2 Definitions.

Affiliates means business concerns
which are affiliates of each other when
either directly or indirectly one con-
cern or individual controls or has the
power to control another, or when a
third party controls or has the power
to control both.

Contract means any contractual
agreement or other arrangement with
the NRC except as provided in 2009.570-
1(c).

Contractor means any person, firm,
unincorporated association, joint ven-
ture, co-sponsor, partnership, corpora-
tion, affiliates thereof, or their succes-
sors in interest, including their chief
executives, directors, key personnel
(identified in the contract), proposed
consultants or subcontractors, which
are a party to a contract with the NRC.

Evaluation activities means any effort
involving the appraisal of a tech-
nology, process, product, or policy.

Offeror or prospective contractor means
any person, firm, unincorporated asso-
ciation, joint venture, co-sponsor, part-
nership, corporation, or their affiliates
or successors in interest, including
their chief executives, directors, key
personnel, proposed consultants, or
subcontractors, submitting a bid or
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proposal, solicited or unsolicited, to
the NRC to obtain a contract.

Organizational conflicts of interest
means that a relationship exists where-
by a contractor or prospective con-
tractor has present or planned inter-
ests related to the work to be per-
formed under an NRC contract which:

(1) May diminish its capacity to give
impartial, technically sound, objective
assistance and advice, or may other-
wise result in a biased work product; or

(2) May result in its being given an
unfair competitive advantage.

Potential conflict of interest means
that a factual situation exists that
suggests that an actual conflict of in-
terest may arise from award of a pro-
posed contract. The term potential con-
flict of interest is used to signify those
situations that—

(1) Merit investigation before con-
tract award to ascertain whether
award would give rise to an actual con-
flict; or

(2) Must be reported to the con-
tracting officer for investigation if
they arise during contract perform-
ance.

Research means any scientific or

technical work involving theoretical
analysis, exploration, or experimen-
tation.

Subcontractor means any subcon-

tractor of any tier who performs work
under a contract with the NRC except
subcontracts for supplies and sub-
contracts in amounts not exceeding
$10,000.

Technical consulting and management
support services means internal assist-
ance to a component of the NRC in the
formulation or administration of its
programs, projects, or policies which
normally require that the contractor
be given access to proprietary informa-
tion or to information that has not
been made available to the public.
These services typically include assist-
ance in the preparation of program
plans, preliminary designs, specifica-
tions, or statements of work.

2009.570-3 Criteria for recognizing
contractor organizational conflicts
of interest.

(a) General. (1) Two questions will be
asked in determining whether actual or
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potential organizational conflicts of in-
terest exist:

(i) Are there conflicting roles which
might bias an offeror’s or contractor’s
judgment in relation to its work for
the NRC?

(ii) May the offeror or contractor be
given an unfair competitive advantage
based on the performance of the con-
tract?

(2) NRC’s ultimate determination
that organizational conflicts of inter-
est exist will be made in light of com-
mon sense and good business judgment
based upon the relevant facts. While it
is difficult to identify and to prescribe
in advance a specific method for avoid-
ing all of the various situations or rela-
tionships that might involve potential
organizational conflicts of interest,
NRC personnel will pay particular at-
tention to proposed contractual re-
quirements that call for the rendering
of advice, consultation or evaluation
activities, or similar activities that di-
rectly lay the groundwork for the
NRC’s decisions on regulatory activi-
ties, future procurements, and research
programs. Any work performed at an
applicant or licensee site will also be
closely scrutinized by the NRC staff.

(b) Situations or relationships. The fol-
lowing situations or relationships may
give rise to organizational conflicts of
interest:

(1) The offeror or contractor shall
disclose information that may give rise
to organizational conflicts of interest
under the following circumstances. The
information may include the scope of
work or specification for the require-
ment being performed, the period of
performance, and the name and tele-
phone number for a point of contact at
the organization knowledgeable about
the commercial contract.

(i) Where the offeror or contractor
provides advice and recommendations
to the NRC in the same technical area
where it is also providing consulting
assistance to any organization regu-
lated by the NRC.

(i) Where the offeror or contractor
provides advice to the NRC on the
same or similar matter on which it is
also providing assistance to any orga-
nization regulated by the NRC.

(iii) Where the offeror or contractor
evaluates its own products or services,

365



