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proposal, solicited or unsolicited, to
the NRC to obtain a contract.

Organizational conflicts of interest
means that a relationship exists where-
by a contractor or prospective con-
tractor has present or planned inter-
ests related to the work to be per-
formed under an NRC contract which:

(1) May diminish its capacity to give
impartial, technically sound, objective
assistance and advice, or may other-
wise result in a biased work product; or

(2) May result in its being given an
unfair competitive advantage.

Potential conflict of interest means
that a factual situation exists that
suggests that an actual conflict of in-
terest may arise from award of a pro-
posed contract. The term potential con-
flict of interest is used to signify those
situations that—

(1) Merit investigation before con-
tract award to ascertain whether
award would give rise to an actual con-
flict; or

(2) Must be reported to the con-
tracting officer for investigation if
they arise during contract perform-
ance.

Research means any scientific or

technical work involving theoretical
analysis, exploration, or experimen-
tation.

Subcontractor means any subcon-

tractor of any tier who performs work
under a contract with the NRC except
subcontracts for supplies and sub-
contracts in amounts not exceeding
$10,000.

Technical consulting and management
support services means internal assist-
ance to a component of the NRC in the
formulation or administration of its
programs, projects, or policies which
normally require that the contractor
be given access to proprietary informa-
tion or to information that has not
been made available to the public.
These services typically include assist-
ance in the preparation of program
plans, preliminary designs, specifica-
tions, or statements of work.

2009.570-3 Criteria for recognizing
contractor organizational conflicts
of interest.

(a) General. (1) Two questions will be
asked in determining whether actual or
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potential organizational conflicts of in-
terest exist:

(i) Are there conflicting roles which
might bias an offeror’s or contractor’s
judgment in relation to its work for
the NRC?

(ii) May the offeror or contractor be
given an unfair competitive advantage
based on the performance of the con-
tract?

(2) NRC’s ultimate determination
that organizational conflicts of inter-
est exist will be made in light of com-
mon sense and good business judgment
based upon the relevant facts. While it
is difficult to identify and to prescribe
in advance a specific method for avoid-
ing all of the various situations or rela-
tionships that might involve potential
organizational conflicts of interest,
NRC personnel will pay particular at-
tention to proposed contractual re-
quirements that call for the rendering
of advice, consultation or evaluation
activities, or similar activities that di-
rectly lay the groundwork for the
NRC’s decisions on regulatory activi-
ties, future procurements, and research
programs. Any work performed at an
applicant or licensee site will also be
closely scrutinized by the NRC staff.

(b) Situations or relationships. The fol-
lowing situations or relationships may
give rise to organizational conflicts of
interest:

(1) The offeror or contractor shall
disclose information that may give rise
to organizational conflicts of interest
under the following circumstances. The
information may include the scope of
work or specification for the require-
ment being performed, the period of
performance, and the name and tele-
phone number for a point of contact at
the organization knowledgeable about
the commercial contract.

(i) Where the offeror or contractor
provides advice and recommendations
to the NRC in the same technical area
where it is also providing consulting
assistance to any organization regu-
lated by the NRC.

(i) Where the offeror or contractor
provides advice to the NRC on the
same or similar matter on which it is
also providing assistance to any orga-
nization regulated by the NRC.

(iii) Where the offeror or contractor
evaluates its own products or services,
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or has been substantially involved in
the development or marketing of the
products or services of another entity.

(iv) Where the award of a contract
would result in placing the offeror or
contractor in a conflicting role in
which its judgment may be biased in
relation to its work for the NRC, or
would result in an unfair competitive
advantage for the offeror or contractor.

(v) Where the offeror or contractor
solicits or performs work at an appli-
cant or licensee site while performing
work in the same technical area for the
NRC at the same site.

(2) The contracting officer may re-
quest specific information from an of-
feror or contractor or may require spe-
cial contract clauses such as provided
in 2009.570-5(b) in the following cir-
cumstances:

(i) Where the offeror or contractor
prepares specifications that are to be
used in competitive procurements of
products or services covered by the
specifications.

(i) Where the offeror or contractor
prepares plans for specific approaches
or methodologies that are to be incor-
porated into competitive procurements
using the approaches or methodologies.

(iii) Where the offeror or contractor
is granted access to information not
available to the public concerning NRC
plans, policies, or programs that could
form the basis for a later procurement
action.

(iv) Where the offeror or contractor
is granted access to proprietary infor-
mation of its competitors.

(v) Where the award of a contract
might result in placing the offeror or
contractor in a conflicting role in
which its judgment may be biased in
relation to its work for the NRC or
might result in an unfair competitive
advantage for the offeror or contractor.

(c) Policy application guidance. The
following examples are illustrative
only and are not intended to identify
and resolve all contractor organiza-
tional conflict of interest situations.

(1)(i) Example. The ABC Corp., in re-
sponse to a Request For Proposal
(RFP), proposes to undertake certain
analyses of a reactor component as
called for in the RFP. The ABC Corp. is
one of several companies considered to
be technically well qualified. In re-
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sponse to the inquiry in the RFP, the
ABC Corp. advises that it is currently
performing similar analyses for the re-
actor manufacturer.

(ii) Guidance. An NRC contract for
that particular work normally would
not be awarded to the ABC Corp. be-
cause the company would be placed in
a position in which its judgment could
be biased in relationship to its work for
the NRC. Because there are other well-
qualified companies available, there
would be no reason for considering a
waiver of the policy.

(2)(i) Example. The ABC Corp., in re-
sponse to an RFP, proposes to perform
certain analyses of a reactor compo-
nent that is unique to one type of ad-
vanced reactor. As is the case with
other technically qualified companies
responding to the RFP, the ABC Corp.
is performing various projects for sev-
eral different utility clients. None of
the ABC Corp. projects have any rela-
tionship to the work called for in the
RFP. Based on the NRC evaluation, the
ABC Corp. is considered to be the best
qualified company to perform the work
outlined in the RFP.

(ii) Guidance. An NRC contract nor-
mally could be awarded to the ABC
Corp. because no conflict of interest ex-
ists which could motivate bias with re-
spect to the work. An appropriate
clause would be included in the con-
tract to preclude the ABC Corp. from
subsequently contracting for work
with the private sector that could cre-
ate a conflict during the performance
of the NRC contract. For example, ABC
Corp. would be precluded from the per-
formance of similar work for the com-
pany developing the advanced reactor
mentioned in the example.

(3)(i) Example. The ABC Corp., in re-
sponse to a competitive RFP, submits
a proposal to assist the NRC in revising
NRC’s guidance documents on the res-
piratory protection requirements of 10
CFR part 20. ABC Corp. is the only firm
determined to be technically accept-
able. ABC Corp. has performed substan-
tial work for regulated utilities in the
past and is expected to continue simi-
lar efforts in the future. The work has
and will cover the writing, implemen-
tation, and administration of compli-
ance respiratory protection programs
for nuclear power plants.
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(ii) Guidance. This situation would
place the firm in a role where its judg-
ment could be biased in relationship to
its work for the NRC. Because the na-
ture of the required work is vitally im-
portant in terms of the NRC’s respon-
sibilities and no reasonable alternative
exists, a waiver of the policy, in ac-
cordance with 2009.570-9 may be war-
ranted. Any waiver must be fully docu-
mented in accordance with the waiver
provisions of this policy with par-
ticular attention to the establishment
of protective mechanisms to guard
against bias.

(4)(i) Example. The ABC Corp. submits
a proposal for a new system to evaluate
a specific reactor component’s per-
formance for the purpose of developing
standards that are important to the
NRC program. The ABC Corp. has ad-
vised the NRC that it intends to sell
the new system to industry once its
practicability has been demonstrated.
Other companies in this business are
using older systems for evaluation of
the specific reactor component.

(if) Guidance. A contract could be
awarded to the ABC Corp. if the con-
tract stipulates that no information
produced under the contract will be
used in the contractor’s private activi-
ties unless this information has been
reported to the NRC. Data on how the
reactor component performs, which is
reported to the NRC by contractors,
will normally be disseminated by the
NRC to others to preclude an unfair
competitive advantage. When the NRC
furnishes information about the reac-
tor component to the contractor for
the performance of contracted work,
the information may not be used in the
contractor’s private activities unless
the information is generally available
to others. Further, the contract will
stipulate that the contractor will in-
form the NRC contracting officer of all
situations in which the information,
developed about the performance of the
reactor component under the contract,
is proposed to be used.

(5)(i) Example. The ABC Corp., in re-
sponse to a RFP, proposes to assemble
a map showing certain seismological
features of the Appalachian fold belt.
In accordance with the representation
in the RFP and 2009.570-3(b)(1)(i), ABC
Corp. informs the NRC that it is pres-
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ently doing seismological studies for
several utilities in the eastern United
States, but none of the sites are within
the geographic area contemplated by
the NRC study.

(i) Guidance. The contracting officer
would normally conclude that award of
a contract would not place ABC Corp.
in a conflicting role where its judg-
ment might be biased. Section 2052.209-
72(c) Work for Others, would preclude
ABC Corp. from accepting work which
could create a conflict of interest dur-
ing the term of the NRC contract.

(6)(i) Example. AD Division of ABC
Corp., in response to a RFP, submits a
proposal to assist the NRC in the safe-
ty and environmental review of appli-
cations for licenses for the construc-
tion, operation, and decommissioning
of fuel cycle facilities. ABC Corp. is di-
vided into two separate and distinct di-
visions, AD and BC. The BC Division
performs the same or similar services
for industry. The BC Division is cur-
rently providing the same or similar
services required under the NRC’s con-
tract for an applicant or licensee.

(ii) Guidance. An NRC contract for
that particular work would not be
awarded to the ABC Corp. The AD Divi-
sion could be placed in a position to
pass judgment on work performed by
the BC Division, which could bias its
work for NRC. Further, the Conflict of
Interest provisions apply to ABC Corp.
and not to separate or distinct divi-
sions within the company. If no reason-
able alternative exists, a waiver of the
policy could be sought in accordance
with 2009.570-9.

(7)(i) Example. The ABC Corp. com-
pletes an analysis for NRC of steam
generator tube leaks at one of a util-
ity’s six sites. Three months later, ABC
Corp. is asked by this utility to per-
form the same analysis at another of
its sites.

(if) Guidance. Section 2052.290-72(c)(3)
would prohibit the contractor from be-
ginning this work for the utility until
one year after completion of the NRC
work at the first site.

(8)(i) Example. ABC Corp. is assisting
NRC in a major on-site analysis of a
utility’s redesign of the common areas
between its twin reactors. The contract
is for two years with an estimated
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value of $5 million. Near the comple-
tion of the NRC work, ABC Corp. re-
quests authority to solicit for a $100K
contract with the same utility to
transport spent fuel to a disposal site.
ABC Corp. is performing no other work
for the utility.

(i) Guidance. The Contracting Officer
would allow the contractor to proceed
with the solicitation because it is not
in the same technical area as the NRC
work; and the potential for technical
bias by the contractor because of finan-
cial ties to the utility is slight due to
the relative value of the two contracts.

(9)(i) Example. The ABC Corp. is con-
structing a turbine building and in-
stalling new turbines at a reactor site.
The contract with the utility is for five
years and has a total value of $100 mil-
lion. ABC Corp. has responded to an
NRC Request For Proposal requiring
the contractor to participate in a
major team inspection unrelated to the
turbine work at the same site. The es-
timated value of the contract is $75K.

(i) Guidance. An NRC contract would
not normally be awarded to ABC Corp.
because these factors create the poten-
tial for financial loyalty to the utility
that may bias the technical judgment
of the contractor.

(d) Other considerations. (1) The fact
that the NRC can identify and later
avoid, eliminate, or neutralize any po-
tential organizational conflicts arising
from the performance of a contract is
not relevant to a determination of the
existence of conflicts prior to the
award of a contract.

(2) It is not relevant that the con-
tractor has the professional reputation
of being able to resist temptations
which arise from organizational con-
flicts of interest, or that a follow-on
procurement is not involved, or that a
contract is awarded on a competitive
or a sole source basis.

2009.570-4 Representation.

(a) The following procedures are de-
signed to assist the NRC contracting
officer in determining whether situa-
tions or relationships exist which may
constitute organizational conflicts of
interest with respect to a particular of-
feror or contractor. The procedures
apply to small purchases meeting the

48 CFR Ch. 20 (10-1-07 Edition)

criteria stated in the following para-
graph (b) of this section.

(b) The organizational conflicts of in-
terest representation provision at
2052.209-71 must be included in solicita-
tions and contracts resulting from un-
solicited proposals. The contracting of-
ficer must also include this provision
for task orders and contract modifica-
tions for new work for:

(1) Evaluation services or activities;

(2) Technical consulting and manage-
ment support services;

(3) Research; and

(4) Other contractual situations
where special organizational conflicts
of interest provisions are noted in the
solicitation and would be included in
the resulting contract. This represen-
tation requirement also applies to all
modifications for additional effort
under the contract except those issued
under the ‘‘Changes’” clause. Where,
however, a statement of the type re-
quired by the organizational conflicts
of interest representation provisions
has previously been submitted with re-
gard to the contract being modified,
only an updating of the statement is
required.

(c) The offeror may, because of ac-
tual or potential organizational con-
flicts of interest, propose to exclude
specific kinds of work contained in a
RFP unless the RFP specifically pro-
hibits the exclusion. Any such proposed
exclusion by an offeror will be consid-
ered by the NRC in the evaluation of
proposals. If the NRC considers the
proposed excluded work to be an essen-
tial or integral part of the required
work and its exclusion would be to the
detriment of the competitive posture
of the other offerors, the NRC shall re-
ject the proposal as unacceptable.

(d) The offeror’s failure to execute
the representation required by para-
graph (b) of this section with respect to
an invitation for bids is considered to
be a minor informality. The offeror
will be permitted to correct the omis-
sion.

2009.570-5 Contract clauses.

(a) General contract clause. All con-
tracts and simplified acquisitions of
the types set forth in 2009.570-4(b) must
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