31.205-39

efforts having as their purpose the ap-
plication or adaptation of the contrac-
tor’s products or services for a par-
ticular customer’s use. The cost of di-
rect selling efforts is allowable.

(c) Notwithstanding any other provi-
sion of this subsection, sellers’ or
agents’ compensation, fees, commis-
sions, percentages, retainer or broker-
age fees, whether or not contingent
upon the award of contracts, are allow-
able only when paid to bona fide em-
ployees or established commercial or
selling agencies maintained by the con-
tractor for the purpose of securing
business.

[68 FR 43872, July 24, 2003]

31.205-39 Service and warranty costs.

Service and warranty costs include
those arising from fulfillment of any
contractual obligation of a contractor
to provide services such as installation,
training, correcting defects in the
products, replacing defective parts, and
making refunds in the case of inad-
equate performance. When not incon-
sistent with the terms of the contract,
service and warranty costs are allow-
able. However, care should be exercised
to avoid duplication of the allowance
as an element of both estimated prod-
uct cost and risk.

[48 FR 42301, Sept. 19, 1983, as amended at 66
FR 2131, Jan. 10, 2001]

31.205-40 Special tooling and special
test equipment costs.

(a) The terms special tooling and spe-
cial test equipment are defined in
2.101(b).

(b) The cost of special tooling and
special test equipment used in per-
forming one or more Government con-
tracts is allowable and shall be allo-
cated to the specific Government con-
tract or contracts for which acquired,
except that the cost of (1) items ac-
quired by the contractor before the ef-
fective date of the contract (or replace-
ment of such items), whether or not al-
tered or adapted for use in performing
the contract, and (2) items which the
contract schedule specifically excludes,
shall be allowable only as depreciation
or amortization.

() When items are disqualified as
special tooling or special test equip-
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ment because with relatively minor ex-
pense they can be made suitable for
general purpose use and have a value as
such commensurate with their value as
special tooling or special test equip-
ment, the cost of adapting the items
for use under the contract and the cost
of returning them to their prior con-
figuration are allowable.

[48 FR 42301, Sept. 19, 1983, as amended at 72
FR 27384, May 15, 2007]

31.205-41 Taxes.

(a) The following types of costs are
allowable:

(1) Federal, State, and local taxes
(see part 29), except as otherwise pro-
vided in paragraph (b) below that are
required to be and are paid or accrued
in accordance with generally accepted
accounting principles. Fines and pen-
alties are not considered taxes.

(2) Taxes otherwise allowable under
subparagraph (a)(1) above, but upon
which a claim of illegality or erroneous
assessment exists; provided the con-
tractor, before paying such taxes—

(i) Promptly requests instructions
from the contracting officer con-
cerning such taxes; and

(if) Takes all action directed by the
contracting officer arising out of sub-
paragraph (2)(i) above or an inde-
pendent decision of the Government as
to the existence of a claim of illegality
or erroneous assessment, to (A) deter-
mine the legality of the assessment or
(B) secure a refund of such taxes.

(3) Pursuant to subparagraph (a)(2)
above, the reasonable costs of any ac-
tion taken by the contractor at the di-
rection or with the concurrence of the
contracting officer. Interest or pen-
alties incurred by the contractor for
non-payment of any tax at the direc-
tion of the contracting officer or by
reason of the failure of the contracting
officer to ensure timely direction after
a prompt request.

(4) The Environmental Tax found at
section 59A of the Internal Revenue
Code, also called the ““Superfund Tax.”

(b) The following types of costs are
not allowable:

(1) Federal income and excess profits
taxes.

(2) Taxes in connection with financ-
ing, refinancing, refunding operations,
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