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852.236-87 Accident prevention.

As prescribed in 836.513, insert the
following clause:

ACCIDENT PREVENTION (SEP 1993)

The Resident Engineer on all assigned con-
struction projects, or other Department of
Veterans Affairs employee if designated in
writing by the Contracting Officer, shall
serve as Safety Officer and as such has au-
thority, on behalf of the Contracting Officer,
to monitor and enforce Contractor compli-
ance with FAR 52.236-13, Accident Preven-
tion. However, only the Contracting Officer
may issue an order to stop all or part of the
work while requiring satisfactory or correc-
tive action to be taken by the Contractor.

(End of clause)

[58 FR 48974, Sept. 21, 1993]
852.236-88 Contract changes—supple-
ment.

As prescribed in 836.578,
following clause:

insert the

CONTRACT CHANGES—SUPPLEMENT (JUL 2002)

The clauses entitled ‘““Changes” in FAR
52.243-4 and ‘‘Differing Site Conditions” in
FAR 52.236-2 are supplemented as follows:

(a) Paragraphs (a)(1) through (a)(4) apply
to proposed contract changes costing over
$500,000:

(1) When requested by the contracting offi-
cer, the contractor shall submit proposals
for changes in work to the resident engineer.
Proposals, to be submitted as expeditiously
as possible but within 30 calendar days after
receipt of request, shall be in legible form,
original and two copies, with an itemized
breakdown that will include material, quan-
tities, unit prices, labor costs (separated into
trades), construction equipment, etc. (Labor
costs are to be identified with specific mate-
rial placed or operation performed.) The con-
tractor must obtain and furnish with a pro-
posal an itemized breakdown as described
above, signed by each subcontractor partici-
pating in the change regardless of tier. When
certified cost or pricing data are required
under FAR Subpart 15.403, the cost or pricing
data shall be submitted in accordance with
FAR 15.403-5.

(2) When the necessity to proceed with a
change does not allow sufficient time to ne-
gotiate a modification or because of failure
to reach an agreement, the contracting offi-
cer may issue a change order instructing the
contractor to proceed on the basis of a ten-
tative price based on the best estimate avail-
able at the time, with the firm price to be
determined later. Furthermore, when the
change order is issued, the contractor shall
submit a proposal, which includes the infor-
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mation required by paragraph (a)(1), for cost
of changes in work within 30 calendar days.

(3) The contracting officer will consider
issuing a settlement by determination to the
contract if the contractor’s proposal re-
quired by paragraphs (a) and (b) of this
clause is not received within 30 calendar
days or if agreement has not been reached.

(4) Bond premium adjustment, consequent
upon changes ordered, will be made as else-
where specified at the time of final settle-
ment under the contract and will not be in-
cluded in the individual change.

(b) Paragraphs (b)(1) through (b)(11) apply
to proposed contract changes costing $500,000
or less:

(1) When requested by the contracting offi-
cer, the contractor shall submit proposals
for changes in work to the resident engineer.
Proposals, to be submitted as expeditiously
as possible but within 30 calendar days after
receipt of request, shall be in legible form,
original and two copies, with an itemized
breakdown that will include material, quan-
tities, unit prices, labor costs (separated into
trades), construction equipment, etc. (Labor
costs are to be identified with specific mate-
rial placed or operation performed.) The con-
tractor must obtain and furnish with a pro-
posal an intemized breakdown as described
above, signed by each subcontractor partici-
pating in the change regardless of tier. When
certified cost or pricing data or information
other than cost or pricing data are required
under FAR 15.403, the data shall be sub-
mitted in accordance with FAR 15.403-5. No
itemized breakdown will be required for pro-
posals amounting to less than $1,000.

(2) When the necessity to proceed with a
change does not allow sufficient time to ne-
gotiate a modification or because of failure
to reach an agreement, the contracting offi-
cer may issue a change order instructing the
contractor to proceed on the basis of a ten-
tative price based on the best estimate avail-
able at the time, with the firm price to be
determined later. Furthermore, when the
change order is issued, the contractor shall
submit with 30 calendar days a proposal,
which includes the information required by
paragraph (b)(1), for the cost of the changes
in work.

(3) The contracting officer will consider
issuing a settlement by determination to the
contract if the contractor’s proposal re-
quired by paragraphs (a) and (b) of this
clause is not received within 30 calendar
days or if agreement has not been reached.

(4) Allowances not to exceed 10 percent
each for overhead and profit for the party
performing the work will be based on the
value of labor, material, and use of construc-
tion equipment required to accomplish the
change. As the value of the change increases,
a declining scale will be used in negotiating
the percentage of overhead and profit. Allow-
able percentages on changes will not exceed
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the following: 10 percent overhead and 10 per-
cent profit on the first $20,000; 7% percent
overhead and 7% percent profit on the next
$30,000; 5 percent overhead and 5 percent
profit on balance over $50,000. Profit shall be
computed by multiplying the profit percent-
age by the sum of the direct costs and com-
puted overhead costs.

(5) The prime contractor’s or upper-tier
subcontractor’s fee on work performed by
lower-tier subcontractors will be based on
the net increased cost to the prime con-
tractor or upper-tier subcontractor, as appli-
cable. Allowable fee on changes will not ex-
ceed the following: 10 percent fee on the first
$20,000; 7% percent fee on the next $30,000;
and 5 percent fee on balance over $50,000.

(6) Not more than four percentages, none of
which exceed the percentages shown above,
will be allowed regardless of the number of
tiers of subcontractors.

(7) Where the contractor’s or subcontrac-
tors’ portion of a change involves credit
items, such items must be deducted prior to
adding overhead and profit for the party per-
forming the work. The contractor’s fee is
limited to the net increase to contractor of
subcontractors’ portions cost computed in
accordance herewith.

(8) Where a change involves credit items
only, a proper measure of the amount of
downward adjustment in the contract price
is the reasonable cost to the contractor if he/
she had performed the deleted work. A rea-
sonable allowance for overhead and profit
are properly includable as part of the down-
ward adjustment for a deductive change. The
amount of such allowance is subject to nego-
tiation.

(9) Cost of Federal Old Age Benefit (Social
Security) tax and of Worker’s Compensation
and Public Liability insurance appertaining
to changes are allowable. While no percent-
age will be allowed thereon for overhead or
profit, prime contractor’s fee will be allowed
on such items in subcontractor’s proposals.

(10) Overhead and contractor’s fee percent-
ages shall be considered to include insurance
other than mentioned herein, field and office
supervisors and assistants, security police,
use of small tools, incidental job burdens,
and general home office expenses and no sep-
arate allowance will be made therefor. As-
sistants to office supervisors include all cler-
ical, stenographic and general office help. In-
cidental job burdens include, but are not nec-
essarily limited to, office equipment and
supplies, temporary toilets, telephone and
conformance to OSHA requirements. Items
such as, but not necessarily limited to, re-
view and coordination, estimating and expe-
diting relative to contract changes are asso-
ciated with field and office supervision and
are considered to be included in the contrac-
tor’s overhead and/or fee percentage.

(11) Bond premium adjustment, consequent
upon changes ordered, will be made as else-

852.236-89

where specified at the time of final settle-
ment under the contract and will not be in-
cluded in the individual change.

(End of clause)

[49 FR 12629, Mar. 29, 1984, as amended at 50
FR 794, 797, Jan. 7, 1985; 51 FR 23073, June 25,
1986; 52 FR 28559, 28561, July 31, 1987; 52 FR
32013, Aug. 25, 1987; 52 FR 49017, Dec. 29, 1987;
53 FR 1632, Jan. 21, 1988; 61 FR 11587, Mar. 21,
1996; 63 FR 69223, Dec. 16, 1998; 67 FR 49262,
July 30, 2002]

852.236-89 Buy American Act.

As prescribed in 825.1102, insert the
following clause:

Buy AMERICAN ACT (JUL 2002)

(a) Reference is made to the clause entitled
“Buy American Act—Balance of Payments
Program—Construction Materials,”” FAR
52.225-9.

(b) Notwithstanding a bidder’s right to
offer identifiable foreign construction mate-
rial in its bid pursuant to FAR 52.225-9, VA
does not anticipate accepting an offer that
includes foreign construction material.

(c) If a bidder chooses to submit a bid that
includes foreign construction material, that
bidder must provide a listing of the specific
foreign construction material he/she intends
to use and a price for said material. Bidders
must include bid prices for comparable do-
mestic construction material. If VA deter-
mines not to accept foreign construction ma-
terial and no comparable domestic construc-
tion material is provided, the entire bid will
be rejected.

(d) Any foreign construction material pro-
posed after award will be rejected unless the
bidder proves to VA'’s satisfaction: (1) It was
impossible to request the exemption prior to
award, and (2) said domestic construction
material is no longer available, or (3) where
the price has escalated so dramatically after
the contract has been awarded that it would
be unconscionable to require performance at
that price. The determinations required by
1), (2), and (3) of this paragraph shall be
made in accordance with subpart 825.2 and
FAR 25.2.

(e) By signing this bid, the bidder declares
that all articles, materials and supplies for
use on the project shall be domestic unless
specifically set forth on the Bid Form or ad-
dendum thereto.

(End of clause)

Alternate 1 (JUL 2002) As prescribed in
825.1102(b), substitute the following
paragraphs for paragraphs (a) and (b) of
the basic clause:
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