952.223-72

contractor and subcontractor employ-
ees, and to the protection of the public
health and safety.

[49 FR 12042, Mar. 28, 1984, as amended at 59
FR 9109, Feb. 25, 1994; 65 FR 81008, Dec. 22,
2000]

952.223-72 Radiation protection and
nuclear criticality.

As prescribed in 923.7002 the clause
set forth herein shall be included in
those contracts or subcontracts for,
and be made applicable to, work to be
performed at a facility where DOE does
not elect to assert its statutory au-
thority to enforce occupational safety
and health standards applicable to the
working conditions of contractor and
subcontractor employees, but does
need to enforce radiological safety and
health standards pursuant to provi-
sions of the contract or subcontract
rather than by reliance upon Nuclear
Regulatory Commission licensing re-
quirements (including agreements with
states under section 274 of the Atomic
Energy Act).

RADIATION PROTECTION AND NUCLEAR
CRITICALITY (APR 1984)

The contractor shall take all reasonable
precautions in the performance of work
under this contract to protect the safety and
health of employees and of members of the
public against the hazards of ionizing radi-
ation and radioactive materials and shall
comply with all applicable radiation protec-
tion and nuclear criticality safety standards
and requirements (including reporting re-
quirements) of DOE. The contractor shall
submit a management program and imple-
mentation plan to the contracting officer for
review and approval within 30 days after the
effective date of this contract or modifica-
tion. In the event that the contractor fails to
comply with said standards and require-
ments of DOE, the contracting officer may,
without prejudice to any other legal or con-
tractual rights of DOE, issue an order stop-
ping all or any part of the work. Thereafter,
a start order for resumption of the work may
be issued at the discretion of the contracting
officer. The contractor shall make no claim
for an extension of time or for compensation
or damages by reason of or in connection
with such work stoppage.

[49 FR 12042, Mar. 28, 1984; 49 FR 38952, Oct.
2, 1984, as amended at 59 FR 9109, Feb. 25,
1994]
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952.223-73—952.223-74 [Reserved]

952.223-75 Preservation of individual
occupational radiation exposure
records.

The contracting officer shall insert
this clause in contracts containing
952.223-71, Integration of environment,
safety, and health into work planning
and execution, or 952.223-72, Radiation
protection and nuclear criticality.

PRESERVATION OF INDIVIDUAL OCCUPATIONAL
RADIATION EXPOSURE RECORDS (APR 1984)

Individual occupational radiation exposure
records generated in the performance of
work under this contract shall be subject to
inspection by DOE and shall be preserved by
the contractor until disposal is authorized
by DOE or at the option of the contractor de-
livered to DOE upon completion or termi-
nation of the contract. If the contractor ex-
ercises the foregoing option, title to such
records shall vest in DOE upon delivery.

[49 FR 12042, Mar. 28, 1984; 49 FR 38952, Oct.
2, 1984, as amended at 59 FR 9109, Feb. 25,
1994; 62 FR 34862, June 27, 1997]

952.223-76 Conditional payment of fee
or profit—safeguarding restricted
data and other classified informa-
tion and protection of worker safe-
ty and health.

As prescribed at 48 CFR (DEAR)
923.7002(f), insert the following clause.

CONDITIONAL PAYMENT OF FEE OR PROFIT—
SAFEGUARDING RESTRICTED DATA AND
OTHER CLASSIFIED INFORMATION AND PRO-
TECTION OF WORKER SAFETY AND HEALTH
(JAN 2004)

(a) General. (1) The payment of fee or prof-
it (i.e., award fee, fixed fee, and incentive fee
or profit) under this contract is dependent
upon the contractor’s compliance with the
terms and conditions of this contract relat-
ing to the safeguarding of Restricted Data
and other classified information (i.e., For-
merly Restricted Data and National Security
Information) and relating to the protection
of worker safety and health, including com-
pliance with applicable law, regulation, and
DOE directives. The term ‘‘contractor’ as
used in this clause to address failure to com-
ply shall mean ‘‘contractor or contractor
employee.”

(2) In addition to other remedies available
to the Federal Government, if the contractor
fails to comply with the terms and condi-
tions of this contract relating to the safe-
guarding of Restricted Data and other classi-
fied information or relating to the protec-
tion of worker safety and health, the con-
tracting officer may unilaterally reduce the
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amount of fee or profit that is otherwise pay-
able to the contractor in accordance with
the terms and conditions of this clause.

(3) Any reduction in the amount of fee or
profit earned by the contractor will be deter-
mined by the severity of the contractor’s
failure to comply with contract terms and
conditions relating to the safeguarding of
Restricted data or other classified informa-
tion or relating to worker safety and health
pursuant to the degrees specified in para-
graphs (c) and (d) of this clause.

(b) Reduction Amount. (1) If in any period
(see 48 CFR 952.223-76 (b)(2)) it is found that
the contractor has failed to comply with
contract terms and conditions relating to
the safeguarding of Restricted Data or other
classified information or relating to the pro-
tection of worker safety and health, the con-
tractor’s fee or profit of the period may be
reduced. Such reduction shall not be less
than 26 percent nor greater than 100 percent
of the total fee or profit earned for a first de-
gree performance failure, not less than 11
percent nor greater than 25 percent for a sec-
ond degree performance failure, and up to 10
percent for a third degree performance fail-
ure. The contracting officer must consider
mitigating factors that may warrant a re-
duction below the specified range (see 48 CFR
904.402(c) and 48 CFR 923.7001(b)). The miti-
gating factors include, but are not limited
to, the following ((v), (vi), (vii), and (viii)
apply to WS&H only):

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to an-
ticipate and mitigate the possibility of the
event in advance.

(iif) Contractor self-identification and re-
sponse to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute per-
formance) of: Safeguarding Restricted Data
and other classified information and compli-
ance in related security areas; or of pro-
tecting WS&H and compliance in related
areas.

(v) Contractor demonstration to the Con-
tracting Officer’s satisfaction that the prin-
ciples of industrial WS&H standards are rou-
tinely practiced (e.g., Voluntary Protection
Program Star Status).

(vi) Event caused by ‘“‘Good Samaritan’’
act by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a per-
formance measurement system is routinely
used to improve and maintain WS&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, WS&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
is functioning that demonstrably affects con-
tinuous improvement in WS&H by use of les-
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sons-learned and best practices inter- and
intra-DOE sites.

(2)(i) Except in the case of performance-
based, firm-fixed-price contracts (see para-
graph (b)(3) of this clause), the contracting
officer, for purposes of this clause, will at
the time of contract award, or as soon as
practicable thereafter, allocate the total
amount of fee or profit that is available
under this contract to equal periods of [in-
sert 6 or 12] months to run sequentially for
the entire term of the contract (i.e., from the
effective date of the contract to the expira-
tion date of the contract, including all op-
tions). The amount of fee or profit to be allo-
cated to each period shall be equal to the av-
erage monthly fee or profit that is available
or otherwise payable during the entire term
of the contract, multiplied by the number of
months established above for each period.

(ii) Under this clause, the total amount of
fee or profit that is subject to reduction in a
period in which a performance failure occurs,
in combination with any reduction made
under any other clause in the contract that
provides for a reduction to the fee or profit,
shall not exceed the amount of fee or profit
that is earned by the contractor in the pe-
riod established pursuant to paragraph
(b)(2)(i) of this clause.

(3) For performance-based firm-fixed-price
contracts, the contracting officer will at the
time of contract award include negative
monetary incentives in the contract for con-
tractor violations relating to the safe-
guarding of Restricted Data and other classi-
fied information and relating to protection
of worker safety and health.

(c) Safeguarding Restricted Data and Other
Classified Information. Performance failures
occur if the contractor does not comply with
the terms and conditions of this contract re-
lating to the safeguarding of Restricted Data
and other classified information. The degrees
of performance failures relating to the con-
tractor’s obligations under this contract for
safeguarding of Restricted Data and other
classified information are as follows:

(1) First Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have resulted in, or that can reasonably
be expected to result in, exceptionally grave
damage to the national security. The fol-
lowing are examples of performance failures
or performance failures of similar import
that will be considered first degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually re-
sulting in, or creating a risk of, loss, com-
promise, or unauthorized disclosure of Top
Secret Restricted Data or other information
classified as Top Secret, any classification
level of information in a Special Access Pro-
gram (SAP), information identified as sen-
sitive compartmented information (SCl), or
high risk nuclear weapons-related data.
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(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise,
or unauthorized disclosure of Top Secret Re-
stricted Data, or other information classified
as Top Secret, any classification level of in-
formation in a SAP, information identified
as SCI, or high risk nuclear weapons-related
data.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Top Secret Restricted Data or other infor-
mation classified as Top Secret, any classi-
fication level of information in a SAP, infor-
mation identified as SCI, or high risk nu-
clear weapons-related data.

(iv) Failure to timely implement correc-
tive actions stemming from the loss, com-
promise, or unauthorized disclosure of Top
Secret Restricted Data or other classified in-
formation classified as Top Secret, any clas-
sification level of information in a SAP, in-
formation identified as SCI, or high risk nu-
clear weapons-related data.

(2) Second Degree: Performance failures
that have been determined, in accordance
with applicable law, regulation, or DOE di-
rective, to have actually resulted in, or that
can reasonably be expected to result in, seri-
ous damage to the national security. The fol-
lowing are examples of performance failures
or performance failures of similar import
that will be considered second degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually re-
sulting in, or creating risk of, loss, com-
promise, or unauthorized disclosure of Secret
Restricted Data or other information classi-
fied as Secret.

(ii) Contractor actions that result in a
breakdown of the safeguards and security
management system that can reasonably be
expected to result in the loss, compromise,
or unauthorized disclosure of Secret Re-
stricted Data, or other information classified
as Secret.

(iii) Failure to promptly report the loss,
compromise, or unauthorized disclosure of
Restricted Data or other classified informa-
tion regardless of classification (except for
information covered by paragraph (c)(1)(iii)
of this clause).

(iv) Failure to timely implement correc-
tive actions stemming from the loss, com-
promise, or unauthorized disclosure of Secret
Restricted Data or other information classi-
fied as Secret.

(3) Third Degree: Performance failures that
have been determined, in accordance with
applicable law, regulation, or DOE directive,
to have actually resulted in, or that can rea-
sonably be expected to result in, undue risk
to the common defense and security. In addi-
tion, this category includes performance
failures that result from a lack of contractor
management and/or employee attention to

48 CFR Ch. 9 (10-1-07 Edition)

the proper safeguarding of Restricted Data
and other classified information. These per-
formance failures may be indicators of fu-
ture, more severe performance failures and/
or conditions, and if identified and corrected
early would prevent serious incidents. The
following are examples of performance fail-
ures or performance failures of similar im-
port will be considered third degree:

(i) Non-compliance with applicable laws,
regulations, and DOE directives actually re-
sulting in, or creating risk of, loss, com-
promise, or unauthorized disclosure of Re-
stricted Data or other information classified
as Confidential.

(i) Failure to promptly report alleged or
suspected violations of laws, regulations, or
directives pertaining to the safeguarding of
Restricted Data or other classified informa-
tion.

(iii) Failure to identify or timely execute
corrective actions to mitigate or eliminate
identified vulnerabilities and reduce residual
risk relating to the protection of Restricted
Data or other classified information in ac-
cordance with the contractor’s Safeguards
and Security Plan or other security plan, as
applicable.

(iv) Contractor actions that result in per-
formance failures which unto themselves
pose minor risk, but when viewed in the ag-
gregate indicate degradation in the integrity
of the contractor’s safeguards and security
management system relating to the protec-
tion of Restricted Data and other classified
information.

(d) Protection of Worker Safety and
Health. Performance failures occur if the
contractor does not comply with the con-
tract’s WS&H terms and conditions, which
may be included in the DOE approved con-
tractor Integrated Safety Management Sys-
tem (ISMS). The degrees of performance fail-
ure under which reductions of fee or profit
will be determined are:

(1) First Degree: Performance failures that
are most adverse to WS&H or could threaten
the successful completion of a program or
project. For contracts including ISMS re-
quirements, failure to develop and obtain re-
quired DOE approval of WS&H aspects of an
ISMS is considered first degree. The Govern-
ment will perform necessary review of the
ISMS in a timely manner and will not unrea-
sonably withhold approval of the WS&H as-
pects of the contractor’s ISMS. The fol-
lowing performance failures or performance
failures of similar import will be deemed
first degree:

(i) Type A accident (defined in DOE Order
225.1A).

(ii) Two Second Degree performance fail-
ures during an evaluation period.

(2) Second Degree: Performance failures
that are significantly adverse to WS&H.
They include failures to comply with ap-
proved WS&H aspects of an ISMS that result
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in an actual injury, exposure, or exceedence
that occurred or nearly occurred but had
minor practical long-term health con-
sequences. The following performance fail-
ures or performance failures of similar im-
port will be considered second degree:

(i) Type B accident (defined in DOE Order
225.1A).

(ii) Non-compliance with approved WS&H
aspects of an ISMS that results in a near
miss of a Type A or B accident. A near miss
is a situation in which an inappropriate ac-
tion occurs, or a necessary action is omitted,
but does not result in an adverse effect.

(iii) Failure to mitigate or notify DOE of
an imminent danger situation after dis-
covery, where such notification is a require-
ment of the contract.

(3) Third Degree: Performance failures that
reflect a lack of focus on improving WS&H.
They include failures to comply with ap-
proved WS&H aspects of an ISMS that result
in potential breakdown of the contractor’s
WS&H system. The following performance
failures or performance failures of similar
import will be considered third degree:

(i) Failure to implement effective correc-
tive actions to address deficiencies/non-com-
pliance documented through external (e.g.,
Federal) oversight and/or reported per DOE
Order 232.1A requirements, or internal over-
sight of DOE O 440.1A requirements.

(i) Multiple similar non-compliances iden-
tified by external (e.g., Federal) oversight
that iIn aggregate indicate a significant
WS&H system breakdown.

(iif) Non-compliances that either have, or
may have, significant negative impacts to
workers that indicate a significant WS&H
system breakdown.

(iv) Failure to notify DOE upon discovery
of events or conditions where notification is
required by the terms and conditions of the
contract.

(End of clause)

[68 FR 68778, Dec. 10, 2003]

952.223-77 Conditional payment of fee
or profit—protection of worker
safety and health.

As prescribed at 48 CFR (DEAR)
923.7002(g), insert the following clause.

CONDITIONAL PAYMENT OF FEE OR PROFIT—
PROTECTION OF WORKER SAFETY AND
HEALTH (JAN 2004)

(a) General. (1) The payment of fee or prof-
it (i.e., award fee, fixed fee, and incentive fee
or profit) under this contract is dependent
upon the contractor’s compliance with the
terms and conditions of this contract relat-
ing to the protection of worker safety and
health (WS&H), including compliance with
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applicable law, regulation, and DOE direc-
tives. The term ‘‘contractor” as used in this
clause to address failure to comply shall
mean ‘‘contractor or contractor employee.”

(2) In addition to other remedies available
to the Federal Government, if the contractor
fails to comply with the terms and condi-
tions of this contract relating to the protec-
tion of worker safety and health, the con-
tracting officer may unilaterally reduce the
amount of fee or profit that is otherwise pay-
able to the contractor in accordance with
the terms and conditions of this clause.

(3) Any reduction in the amount of fee or
profit earned by the contractor will be deter-
mined by the severity of the contractor’s
failure to comply with contract terms and
conditions relating to worker safety and
health pursuant to the degrees specified in
paragraph (c) of this clause.

(b) Reduction Amount. (1) If in any period
(see 48 CFR 952.223-77 (b)(2)) it is found that
the contractor has failed to comply with
contract terms and conditions relating to
the protection of worker safety and health,
the contractor’s fee or profit of the period
may be reduced. Such reduction shall not be
less than 26% nor greater than 100% of the
total fee or profit earned for a first degree
performance failure, not less than 11% nor
greater than 25% for a second degree per-
formance failure, and up to 10% for a third
degree performance failure. The contracting
officer must consider mitigating factors that
may warrant a reduction below the specified
range (see 48 CFR 923.7001(b)). The mitigating
factors include, but are not limited to, the
following:

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to an-
ticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute per-
formance) of protecting WS&H and compli-
ance in related areas.

(v) Contractor demonstration to the Con-
tracting Officer’s satisfaction that the prin-
ciples of industrial WS&H standards are rou-
tinely practiced (e.g., Voluntary Protection
Program Star Status).

(vi) Event caused by ‘“Good Samaritan”
act by the contractor (e.g., offsite emergency
response).

(vii) Contractor demonstration that a per-
formance measurement system is routinely
used to improve and maintain WS&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, WS&H programs).

(viii) Contractor demonstration that an
Operating Experience and Feedback Program
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