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specify a reasonable time, place, and
manner of making the inspection and
performing the related acts.

[61 FR 52713, Oct. 8, 1996]

EFFeCTIVE DATE NOTE: At 72 FR 51377,
Sept. 7, 2007, §1114.30 was amended by adding
paragraph (c), effective Oct. 7, 2007. For the
convenience of the user, the added text is set
forth as follows:

§1114.30 Production of documents and
records and entry upon land for inspec-
tion and other purposes.

* * * * *

(c) Limitation under simplified standards. In
a case using the Three-Benchmark method-
ology, each party is limited to ten document
requests (including subparts) absent advance
authorization from the Board.

§1114.31 Failure to respond to dis-
covery.

(a) Failure to answer. If a deponent
fails to answer or gives an evasive an-
swer or incomplete answer to a ques-
tion propounded under §1114.24(a), or a
party fails to answer or gives evasive
or incomplete answers to written inter-
rogatories served pursuant to
§1114.26(a), the party seeking discovery
may apply for an order compelling an
answer by motion filed with the Board
and served on all parties and depo-
nents. Such motion to compel an an-
swer must be filed with the Board and
served on all parties and deponents.
Such motion to compel an answer must
be filed with the Board within 10 days
after the failure to obtain a responsive
answer upon deposition, or within 10
days after expiration of the period al-
lowed for submission of answers to in-
terrogatories. On matters relating to a
deposition on oral examination, the
proponent of the question may com-
plete or adjourn the examination be-
fore he applies for an order.

(1) Reply to motion to compel generally.
Except in rate cases to be considered
under the stand-alone cost method-
ology, the time for filing a reply to a
motion to compel is governed by 49
CFR 1104.13.

(2) Reply to motion to compel in stand-
alone cost rate cases. A reply to a mo-
tion to compel must be filed with the
Board within 10 days thereafter in a
rate case to be considered under the
stand-alone cost methodology.

§1114.31

(3) Conference with parties on motion to
compel. Within 5 business days after the
filing of a reply to a motion to compel
in a rate case to be considered under
the stand-alone cost methodology,
Board staff may convene a conference
with the parties to discuss the dispute,
attempt to narrow the issues, and
gather any further information needed
to render a ruling.

(4) Ruling on motion to compel in stand-
alone cost rate cases. Within 5 business
days after a conference with the par-
ties convened pursuant to paragraph
(a)(3) of this section, the Secretary will
issue a summary ruling on the motion
to compel discovery in a stand-alone
cost rate case. If no conference is con-
vened, the Secretary will issue this
summary ruling within 10 business
days after the filing of the reply to the
motion to compel. Appeals of a Sec-
retary’s ruling will proceed under 49
CFR 1115.9, and the Board will attempt
to rule on such appeals within 20 days
after the filing of the reply to the ap-
peal.

(b) Failure to comply with order. (1) If
a party or other witness refuses to be
sworn or refuses to answer any ques-
tion after being directed to do so by
the Board, such refusal may subject
the refusing party or person to action
by the Board under 49 U.S.C. 721(c) and
(d) to compel appearance and compli-
ance with the Board’s order.

(2) If any party or an officer, direc-
tor, managing agent, or employee of a
party or person refuses to obey an
order made under paragraph (a) of this
section requiring him to answer des-
ignated questions, or an order made
under §1114.30 requiring him to produce
any document or other thing for in-
spection, copying, testing, sampling, or
photographing or to permit it to be
done, or to permit entry upon land or
other property, the Board may make
such orders in regard to the refusal as
are just, and among others the fol-
lowing:

(i) An order that the matters regard-
ing which questions were asked, or the
character or description of the thing or
land, or the contents of the paper, or
any other designated facts should be
taken to be established for the pur-
poses of the proceeding in accordance
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with the claim of the party obtaining
the order:

(ii) An order refusing to allow the
disobedient party to support or oppose
designated claims or defenses, or pro-
hibiting him from introducing in evi-
dence designated documents or things
or items of testimony:

(iii) An order striking out pleadings
or parts thereof, or staying further pro-
ceedings until the order is obeyed, or
dismissing the proceedings or any
party thereof.

(iv) In lieu of any of the foregoing or-
ders, or in addition thereto, the Board
shall require the party failing to obey
the order or the attorney advising that
party, or both, to pay the reasonable
expenses, including attorney’s fees,
caused by the failure, unless the Board
finds that the failure was substantially
justified or that other circumstances
make an award of expenses unjust.

(c) Expenses on refusal to admit. If a
party, after being served with a request
under §1114.27 to admit the genuineness
of any document or the truth of any
matter of fact, serves a sworn denial
thereof, and if the party requesting the
admission thereafter proves the genu-
ineness of any such document or the
truth of any such matter of fact the
Board may order the party making
such denial to pay to such other party
the reasonable expenses incurred in
making that proof, including reason-
able attorney’s fees.

(d) Failure of party to attend or serve
answers. If a party or a person or an of-
ficer, director, managing agent, or em-
ployee of a party or person willfully
fails to appear before the officer who is
to take his deposition, after being
served with a proper notice, or fails to
serve answers to interrogatories sub-
mitted under §1114.26, after proper
service of such interrogatories, the
Board on motion and notice may strike
out all or any part of any pleading of
that party or person, or dismiss the
proceeding or any part thereof. In lieu
of any such order or in addition there-
to, the Board shall require the party
failing to act or the attorney advising
that party or both to pay the reason-
able expenses, including attorney’s
fees, caused by the failure, unless the
Board finds that the failure was sub-
stantially justified or that other cir-

49 CFR Ch. X (10-1-07 Edition)

cumstances make an award of expenses
unjust.

(e) Expenses against United States. Ex-
penses and attorney’s fees are not to be
imposed upon the United States under
this rule.

[47 FR 49562, Nov. 1, 1982, as amended at 61
FR 52713, Oct. 8, 1996; 68 FR 17313, Apr. 9, 2003;
69 FR 58366, Sept. 30, 2004]

EFFECTIVE DATE NOTE: At 72 FR 51377,
Sept. 7, 2007, §1114.31 was amended by revis-
ing paragraphs (a)(1), ()(2), (2)(3), and (a)(4),
effective Oct. 7, 2007. For the convenience of
the user, the revised text is set forth as fol-
lows:

§1114.31 Failure to respond to discovery.

(a) * Kk *

(1) Reply to motion to compel generally. Ex-
cept in rate cases to be considered under the
stand-alone cost methodology or simplified
standards, the time for filing a reply to a
motion to compel is governed by 49 CFR
1104.13.

(2) Reply to motion to compel in stand-alone
cost and simplified standards rate cases. A
reply to a motion to compel must be filed
with the Board within 10 days thereafter in a
rate case to be considered under the stand-
alone cost methodology or under the sim-
plified standards.

(3) Conference with parties on motion to com-
pel. Within 5 business days after the filing of
a reply to a motion to compel in a rate case
to be considered under the stand-alone cost
methodology or under the simplified stand-
ards, Board staff may convene a conference
with the parties to discuss the dispute, at-
tempt to narrow the issues, and gather any
further information needed to render a rul-
ing.

(4) Ruling on motion to compel in stand-alone
cost and simplified standards rate cases. Within
5 business days after a conference with the
parties convened pursuant to paragraph
(a)(3) of this section, the Secretary will issue
a summary ruling on the motion to compel
discovery. If no conference is convened, the
Secretary will issue this summary ruling
within 10 days after the filing of the reply to
the motion to compel. Appeals of a Sec-
retary’s ruling will proceed under 49 CFR
1115.9, and the Board will attempt to rule on
such appeals within 20 days after the filing of
the reply to the appeal.

* * * * *

PART 1115—APPELLATE
PROCEDURES

Sec.
1115.1 Scope of rule.

146



