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(e) Should the Chief Counsel sustain, 
in whole or in part, the charges and 
proposed disqualification and reach 
settlement with the respondent, the 
Chief Counsel shall issue an appro-
priate disqualification order reflecting 
the settlement and shall provide a copy 
of that order to the railroad by which 
the respondent is employed. The dura-
tion of the disqualification period may 
be less than, but shall be no greater 
than, the period set forth in the notice. 
Any settlement reached shall be evi-
denced by a written agreement, which 
shall include declarations from the re-
spondent stipulating to the charges 
contained in the disqualification order, 
consenting to the imposition of the dis-
qualification under the conditions set 
forth in the disqualification order, and 
waiving his or her right to a hearing. 

(f) If settlement of the charges 
against the respondent is not achieved, 
the Chief Counsel shall terminate set-
tlement discussions no later than 30 
days from service of the informal re-
sponse upon the Chief Counsel by serv-
ing respondent written notice of termi-
nation of settlement negotiations. 

(g) By electing to make an informal 
response to a notice of proposed dis-
qualification, the respondent does not 
waive the right to a hearing. However, 
the respondent must submit the hear-
ing request required by § 209.311(a) 
within l0 days after receipt of the no-
tice of termination of settlement nego-
tiations from the Chief Counsel. Fail-
ure to submit such a request con-
stitutes a waiver of the respondent’s 
right to appear and contest the charges 
or the proposed disqualification. 

(h) The Chief Counsel may extend the 
period for requesting a hearing for good 
cause shown, provided the request for 
extension is served before the expira-
tion of the period provided in para-
graph (g) of this section. 

§ 209.311 Request for hearing. 

(a) If the respondent elects to request 
a hearing, he or she must submit a 
written request within the time periods 
specified in § 209.307(a) or § 209.309(g) to 
the Chief Counsel referring to the case 
number that appears on the notice of 
proposed disqualification. The request 
must contain the following: 

(1) The name, address, and telephone 
number of the respondent and of the re-
spondent’s designated representative, if 
any; 

(2) A specific response admitting, de-
nying, or explaining each allegation of 
the notice of disqualification order. 

(3) A description of the claims and 
defenses to be raised by the respondent 
at the hearing; and 

(4) The signature of the respondent or 
the representative, if any. 

(b) Upon receipt of a request for a 
hearing complying with the require-
ments of paragraph (a) of this section, 
the Chief Counsel shall arrange for the 
appointment of a presiding officer and 
transmit the disqualification file to 
the presiding officer, who shall sched-
ule the hearing for the earliest prac-
ticable date within the time period set 
by § 209.321(a) of this subpart. 

(c) Upon assignment of a presiding of-
ficer, further matters in the proceeding 
generally are conducted by and 
through the presiding officer, except 
that the Chief Counsel and respondent 
may settle or voluntarily dismiss the 
case without order of the presiding offi-
cer. The Chief Counsel shall promptly 
notify the presiding officer of any set-
tlement or dismissal of the case. 

§ 209.313 Discovery. 
(a) Disqualification proceedings shall 

be conducted as expeditiously as pos-
sible with due regard to the rights of 
the parties. Discovery is designed to 
enable a party to obtain relevant infor-
mation needed for preparation of the 
party’s case. These regulations are in-
tended to provide a simple, timely, and 
relatively economical system for dis-
covery. They shall be interpreted and 
applied so as to avoid delay and facili-
tate adjudication of the case. 

(b) Discovery may be obtained by re-
quests for admission under § 209.6, re-
quests for production of documentary 
or other tangible evidence under § 209.7, 
and depositions under § 209.8. 

(c) A party may initiate the methods 
of discovery permitted under paragraph 
(b) of this section at any time after re-
spondent requests a hearing under 
§ 209.311. 

(d) Discovery shall be completed 
within 90 days after receipt of respond-
ent’s request for a hearing under 
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§ 209.311. Upon motion for good cause 
shown, the presiding officer may ex-
tend this time period for an additional 
30 days. The presiding officer may 
grant an additional 30 day extension 
only when the party requesting the ex-
tension shows by clear and convincing 
evidence that the party was unable to 
complete discovery within the pre-
scribed time period through no fault or 
lack of due diligence of such party, and 
that denial of the request would result 
in irreparable prejudice. 

(e) If a party fails to comply with a 
discovery order or an order to compel, 
the presiding officer may: 

(1) Strike any appropriate part of the 
pleadings or other submissions of the 
party failing to comply with such 
order; 

(2) Prohibit the party failing to com-
ply with such order from introducing 
evidence relating to the information 
sought; 

(3) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; and 

(4) Permit the requesting party to in-
troduce secondary evidence concerning 
the information sought. 

§ 209.315 Subpoenas. 
Once a notice of proposed disquali-

fication has been issued in a particular 
matter, only the presiding officer may 
issue, deny, quash, or modify sub-
poenas under this subpart in accord-
ance with § 209.7. 

§ 209.317 Official record. 
The notice of proposed disqualifica-

tion, respondent’s reply, exhibits, and 
verbatim record of testimony, if a 
hearing is held, and all pleadings, stip-
ulations, and admissions filed and rul-
ings and orders entered in the course of 
the proceeding shall constitute the ex-
clusive and official record. 

§ 209.319 Prehearing conference. 
(a) The parties shall confer with the 

presiding officer, either in person or by 
telephone, for a conference at least 10 
days before the hearing to consider: 

(1) Formulation and simplification of 
the issues; 

(2) Stipulations, admissions of fact, 
and admissions of the contents and au-
thenticity of documents; 

(3) Advance rulings from the pre-
siding officer on the admissibility of 
evidence; 

(4) Identification of witnesses, in-
cluding the scope of their testimony, 
and of hearing exhibits; 

(5) Possibility of settlement; and 
(6) Such other matters as the pre-

siding officer deems necessary to expe-
dite the disposition of the proceeding. 

(b) The record shall show the matters 
disposed of by order and by agreement 
in such a prehearing conference. The 
subsequent course of the hearing shall 
be controlled by such action. 

(c) The prehearing conference shall 
be held within 150 days after receipt of 
respondent’s request for a hearing 
under § 209.311. 

§ 209.321 Hearing. 

(a) Upon receipt of a hearing request 
complying with § 209.311, an adminis-
trative hearing for review of a notice of 
proposed disqualification shall be con-
ducted by a presiding officer, who can 
be any person authorized by the FRA 
Administrator, including an adminis-
trative law judge. The hearing shall 
begin within 180 days from receipt of 
respondent’s hearing request. Notice of 
the time and place of the hearing shall 
be given to the parties at least 20 days 
before the hearing. Testimony by wit-
nesses shall be given under oath and 
the hearing shall be recorded verbatim. 
The hearing shall be open to the public, 
unless the presiding official determines 
that it would be in the best interests of 
the respondent, a witness, or other af-
fected persons, to close all or any part 
of it. If the presiding official makes 
such a determination, an appropriate 
order, which sets forth the reasons 
therefor, shall be entered. 

(b) The presiding officer may: 
(1) Administer oaths and affirma-

tions; 
(2) Issue subpoenas as provided by 

§ 209.7; 
(3) Adopt procedures for the submis-

sion of evidence in written form; 
(4) Take or cause depositions to be 

taken as provided in § 209.8; 
(5) Rule on offers of proof and receive 

relevant evidence; 
(6) Examine witnesses at the hearing; 
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