Federal Railroad Administration, DOT

(b) Proceedings under this subpart
are subject to the requirements of 5
U.S.C. 554-559.

(c) Notwithstanding §211.1 of this
part, as used in this subpart Adminis-
trator means the Federal Railroad Ad-
ministrator or Deputy Administrator.

§211.73 Presiding officer; powers.

(a) An administrative hearing for the
review of an emergency order is pre-
sided over by the Administrator or by
an administrative law judge designated
at the request of FRA pursuant to b5
CFR 930.213.

(b) The presiding officer may exercise
the powers of the FRA to regulate the
conduct of the hearing and associated
proceedings for the purpose of achiev-
ing a prompt and fair determination of
all material issues in controversy.

(c) The final decision of the presiding
officer shall set forth findings and con-
clusions based on the administrative
record. That decision may set aside,
modify or affirm the requirements of
the emergency order under review.

(d) Except as provided in §211.77, the
decision of the presiding officer is ad-
ministratively final.

§211.75 Evidence.

(a) The Federal Rules of Evidence for
United States Courts and Magistrates
shall be employed as general guidelines
for the introduction of evidence in pro-
ceedings under this subpart. However,
except as provided in paragraph (b) of
this section, all relevant and probative
evidence offered by a party shall be re-
ceived in evidence.

(b) The presiding officer may deny
the admission of evidence which is de-
termined to be—

(1) Unduly repetitive; or

(2) So extensive and lacking in rel-
evance or probative effect that its ad-
mission would impair the prompt, or-
derly, and fair resolution of the pro-
ceeding.

§211.77 Appeal to the Administrator.

(a) Any party aggrieved by the final
decision of a presiding officer (other
than the Administrator) may appeal to
the Administrator. The appeal must be
filed within twenty (20) days from
issuance of the presiding officer’s deci-
sion and must set forth the specific ex-
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ceptions of the party to the decision,
making reference to the portions of the
administrative record which are be-
lieved to support the exceptions. The
notice of appeal and any supporting pa-
pers shall be accompanied by a certifi-
cate stating that they have been served
on all parties to the proceeding.
(b) [Reserved]

APPENDIX A TO PART 211—STATEMENT
OF AGENCY PorLicY CONCERNING
WAIVERS RELATED TO SHARED USE
OF TRACKAGE OR RIGHTS-OF-WAY BY
LIGHT RAIL AND CONVENTIONAL OP-
ERATIONS

1. By statute, the Federal Railroad Admin-
istration (FRA) may grant a waiver of any
rule or order if the waiver ‘‘is in the public
interest and consistent with railroad safe-
ty.” 49 U.S.C. 20103(d). Waiver petitions are
reviewed by FRA’s Railroad Safety Board
(the ‘‘Safety Board’’) under the provisions of
49 CFR part 211. Waiver petitions must con-
tain the information required by 49 CFR
211.9. The Safety Board can, in granting a
waiver, impose any conditions it concludes
are necessary to assure safety or are in the
public interest. If the conditions under which
the waiver was granted change substantially,
or unanticipated safety issues arise, FRA
may modify or withdraw a waiver in order to
ensure safety.

2. Light rail equipment, commonly re-
ferred to as trolleys or street railways, is not
designed to be used in situations where there
is a reasonable likelihood of a collision with
much heavier and stronger conventional rail
equipment. However, existing conventional
railroad tracks and rights-of-way provide at-
tractive opportunities for expansion of light
rail service.

3. Light rail operators who intend to share
use of the general railroad system trackage
with conventional equipment and/or whose
operations constitute commuter service (see
Appendix A of 49 CFR part 209 for relevant
definitions) will either have to comply with
FRA’s safety rules or obtain a waiver of ap-
propriate rules. Light rail operators whose
operations meet the definition of urban rapid
transit and who will share a right-of-way or
corridor with a conventional railroad but
will not share trackage with that railroad
will be subject to only those rules that per-
tain to any significant point of connection to
the general system, such as a rail crossing at
grade, a shared method of train control, or
shared highway-rail grade crossings.

4. Shared use of track refers to situations
where light rail transit operators conduct
their operations over the lines of the general
system, and includes light rail operations



