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by alcohol or drug abuse problems, con-
sistent with the railroad’s responsi-
bility to prevent violations of §§219.101
and 219.102.

(b) Required provisions. A voluntary
referral policy must include the fol-
lowing provisions:

(1) A covered employee who is af-
fected by an alcohol or drug use prob-
lem may maintain an employment re-
lationship with the railroad if, before
the employee is charged with conduct
deemed by the railroad sufficient to
warrant dismissal, the employee seeks
assistance through the railroad for the
employee’s alcohol or drug use problem
or is referred for such assistance by an-
other employee or by a representative
of the employee’s collective bargaining
unit. The railroad must specify wheth-
er, and under what circumstances, its
policy provides for the acceptance of
referrals from other sources, including
(at the option of the railroad) super-
visory employees.

(2) Except as may be provided under
paragraph (c) of this section, the rail-
road treats the referral and subsequent
handling, including counseling and
treatment, as confidential.

(3) The railroad will, to the extent
necessary for treatment and rehabilita-
tion, grant the employee a leave of ab-
sence from the railroad for the period
necessary to complete primary treat-
ment and establish control over the
employee’s alcohol or drug problem.
The policy must allow a leave of ab-
sence of not less than 45 days, if nec-
essary for the purpose of meeting ini-
tial treatment needs.

(4) Except as may be provided under
paragraph (c)(2) of this section, the em-
ployee will be returned to service on
the recommendation of the substance
abuse professional. Approval to return
to service may not be unreasonably
withheld.

(5) With respect to a certified loco-
motive engineer or a candidate for cer-
tification, the railroad must meet the
requirements of §240.119(e) of this chap-
ter.

(c) Optional provisions. A voluntary
referral policy may include any of the
following provisions, at the option of
the railroad:

(1) The policy may provide that the
rule of confidentiality is waived if—
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(i) The employee at any time refuses
to cooperate in a recommended course
of counseling or treatment; and/or

(ii) The employee is later deter-
mined, after investigation, to have
been involved in an alcohol or drug-re-
lated disciplinary offense growing out
of subsequent conduct.

(2) The policy may require successful
completion of a return-to-service med-
ical examination as a further condition
on reinstatement in covered service.

(3) The policy may provide that it
does not apply to an employee who has
previously been assisted by the rail-
road under a policy or program sub-
stantially consistent with this section
or who has previously elected to waive
investigation under §219.405 (co-worker
report policy).

(4) The policy may provide that, in
order to invoke its benefits, the em-
ployee must report to the contact des-
ignated by the railroad either:

(i) During non-duty hours (i.e., at a
time when the employee is off duty); or

(ii) While unimpaired and otherwise
in compliance with the railroad’s alco-
hol and drug rules consistent with this
subpart.

§219.405 Co-worker report policy.

(a) Scope. This section prescribes
minimum standards for co-worker re-
port policies. Nothing in this section
restricts a railroad from adopting, pub-
lishing and implementing a policy that
affords more favorable conditions to
employees troubled by alcohol or drug
abuse problems, consistent with the
railroad’s responsibility to prevent vio-
lations of §§219.101 and 219.102.

(b) Employment relationship. A co-
worker report policy must provide that
a covered employee may maintain an
employment relationship with the rail-
road following an alleged first offense
under this part or the railroad’s alco-
hol and drug rules, subject to the con-
ditions and procedures contained in
this section.

(c) General conditions and procedures.
(1) The alleged violation must come to
the attention of the railroad as a result
of a report by a co-worker that the em-
ployee was apparently unsafe to work
with or was, or appeared to be, in viola-
tion of this part or the railroad’s alco-
hol and drug rules.
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(2) If the railroad representative de-
termines that the employee is in viola-
tion, the railroad may immediately re-
move the employee from service in ac-
cordance with its existing policies and
procedures.

(3) The employee must elect to waive
investigation on the rule charge and
must contact the substance abuse pro-
fessional within a reasonable period
specified by the policy.

(4) The substance abuse professional
must schedule necessary interviews
with the employee and complete an
evaluation within 10 calendar days of
the date on which the employee con-
tacts the professional with a request
for evaluation under the policy, unless
it becomes necessary to refer the em-
ployee for further evaluation. In each
case, all necessary evaluations must be
completed within 20 days of the date on
which the employee contacts the pro-
fessional.

(d) When treatment is required. If the
substance abuse professional deter-
mines that the employee is affected by
psychological or chemical dependence
on alcohol or a drug or by another
identifiable and treatable mental or
physical disorder involving the abuse
of alcohol or drugs as a primary mani-
festation, the following conditions and
procedures apply:

(1) The railroad must, to the extent
necessary for treatment and rehabilita-
tion, grant the employee a leave of ab-
sence from the railroad for the period
necessary to complete primary treat-
ment and establish control over the
employee’s alcohol or drug problem.
The policy must allow a leave of ab-
sence of not less than 45 days, if nec-
essary for the purpose of meeting ini-
tial treatment needs.

(2) The employee must agree to un-
dertake and successfully complete a
course of treatment deemed acceptable
by the substance abuse professional.

(3) The railroad must promptly re-
turn the employee to service, on rec-
ommendation of the substance abuse
professional, when the employee has
established control over the substance
abuse problem. Return to service may
also be conditioned on successful com-
pletion of a return-to-service medical
examination. Approval to return to

§219.407

service may not be unreasonably with-
held.

(4) Following return to service, the
employee, as a further condition on
withholding of discipline, may, as nec-
essary, be required to participate in a
reasonable program of follow-up treat-
ment for a period not to exceed 60
months from the date the employee
was originally withdrawn from service.

(e) When treatment is mot required. If
the substance abuse professional deter-
mines that the employee is not affected
by an identifiable and treatable mental
or physical disorder—

(1) The railroad must return the em-
ployee to service within 5 days after
completion of the evaluation.

(2) During or following the out-of-
service period, the railroad may re-
quire the employee to participate in a
program of education and training con-
cerning the effects of alcohol and drugs
on occupational or transportation safe-
ty.

(f) Follow-up tests. A railroad may
conduct return-to-service and/or fol-
low-up tests (as described in §219.104) of
an employee who waives investigation
and is determined to be ready to return
to service under this section.

§219.407 Alternate policies.

(a) In lieu of a policy under §219.403
(voluntary referral) or §219.405 (co-
worker report), or both, a railroad may
adopt, publish and implement, with re-
spect to a particular class or craft of
covered employees, an alternate policy
or policies having as their purpose the
prevention of alcohol or drug use in
railroad operations, if such policy or
policies have the written concurrence
of the recognized representatives of
such employees.

(b) The concurrence of recognized
employee representatives in an alter-
nate policy may be evidenced by a col-
lective bargaining agreement or any
other document describing the class or
craft of employees to which the alter-
nate policy applies. The agreement or
other document must make express ref-
erence to this part and to the intention
of the railroad and employee represent-
atives that the alternate policy applies
in lieu of the policy required by
§219.403, §219.405, or both.

247



