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railroad safety, the Administrator may
grant the waiver subject to any nec-
essary conditions.

(d) Special dispensation for employees
performing train or dispatching service on
existing cross-border operations. If a for-
eign railroad requests a waiver not
later than August 10, 2004, for an exist-
ing cross-border operation, subparts E,
F, and G of this part shall not apply to
train or dispatching service on that op-
eration in the United States performed
by an employee of a foreign railroad
whose primary reporting point is out-
side the United States, until the rail-
road’s waiver request is acted upon by
FRA.

(e) Waiver requests for employees per-
forming train or dispatching service on
new or expanded cross-border operations.
A foreign railroad seeking a waiver
from subparts E, F, and G of this part
for its employees performing train or
dispatching service on a new cross-bor-
der operation that proceeds more than
10 route miles into the United States,
or a formerly excepted cross-border op-
eration that expands beyond the 10
mile limited haul exception in para-
graph (d) of this section, must file a pe-
tition not later than 90 days before
commencing the subject operation.
FRA will attempt to decide on such pe-
titions within 90 days. If no action is
taken on the petition within 90 days,
the petition remains pending for deci-
sion and the cross-border crew assign-
ments on the operation covered by the
petition will be subject to subparts E,
F, and G until FRA grants the petition
should the petitioner commence the
proposed operation.

[66 FR 41973, Aug. 9, 2001, as amended at 69
FR 19287, Apr. 12, 2004]

§219.9 Responsibility for compliance.

(a) Any person (an entity of any type
covered under 1 U.S.C. 1, including but
not limited to the following: A rail-
road; a manager, supervisor, official, or
other employee or agent of a railroad;
any owner, manufacturer, lessor, or
lessee of railroad equipment, track, or
facilities; any independent contractor
providing goods or services to a rail-
road; and any employee of such owner,
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any
requirement of this part or causes the
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violation of any such requirement is
subject to a civil penalty of at least
$550 and not more than $11,000 per vio-
lation, except that: Penalties may be
assessed against individuals only for
willful violations; where a grossly neg-
ligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury, or has
caused death or injury, a penalty not
to exceed $27,000 per violation may be
assessed; and the standard of liability
for a railroad will vary depending upon
the requirement involved. See, e.g.,
§219.105, which must be construed to
qualify the responsibility of a railroad
for the unauthorized conduct of an em-
ployee that violates §219.101 or §219.102
(while imposing a duty of due diligence
to prevent such conduct). Each day a
violation continues constitutes a sepa-
rate offense. See Appendix A to this
part for a statement of agency civil
penalty policy.

(b)(1) In the case of joint operations,
primary responsibility for compliance
with this part with respect to deter-
mination of events qualifying for
breath or body fluid testing under Sub-
parts C and D of this part rests with
the host railroad, and all affected em-
ployees must be responsive to direction
from the host railroad consistent with
this part. However, nothing in this
paragraph (b)(1) restricts the ability of
the railroads to provide for an appro-
priate assignment of responsibility for
compliance with this part as among
those railroads through a joint oper-
ating agreement or other binding con-
tract. FRA reserves the right to bring
an enforcement action for noncompli-
ance with applicable portions of this
part against the host railroad, the em-
ploying railroad, or both.

(2) Where an employee of one railroad
is required to participate in breath or
body fluid testing under Subpart C or D
of this part and is subsequently subject
to adverse action alleged to have arisen
out of the required test (or alleged re-
fusal thereof), necessary witnesses and
documents available to the other rail-
road must be made available to the em-
ployee on a reasonable basis.

(c) Any independent contractor or
other entity that performs covered
service for a railroad has the same re-
sponsibilities as a railroad under this
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part, with respect to its employees who
perform covered service. The entity’s
responsibility for compliance with this
part may be fulfilled either directly by
that entity or by the railroad’s treat-
ing the entity’s employees who perform
covered service as if they were its own
employees for purposes of this part.
The responsibility for compliance must
be clearly spelled out in the contract
between the railroad and the other en-
tity or in another document. In the ab-
sence of such a clear delineation of re-
sponsibility, FRA will hold the railroad
and the other entity jointly and sever-
ally liable for compliance.

[66 FR 41973, Aug. 9, 2001, as amended at 69
FR 30593, May 28, 2004]

EFFECTIVE DATE NOTE: At 72 FR 51196,
Sept. 6, 2007, §219.9 was amended by removing
the numerical amount ‘“‘$11,000” and adding
in its place the numerical amount ‘“$16,000"’,
effective October 9, 2007.

§219.11 General conditions for chem-
ical tests.

(a) Any employee who performs cov-
ered service for a railroad is deemed to
have consented to testing as required
in subparts B, C, D, and G of this part;
and consent is implied by performance
of such service.

(b)(1) Each such employee must par-
ticipate in such testing, as required
under the conditions set forth in this
part by a representative of the rail-
road.

(2) In any case where an employee
has sustained a personal injury and is
subject to alcohol or drug testing
under this part, necessary medical
treatment must be accorded priority
over provision of the breath or body
fluid specimen(s).

(3) Failure to remain available fol-
lowing an accident or casualty as re-
quired by company rules (i.e., being ab-
sent without leave) is considered a re-
fusal to participate in testing, without
regard to any subsequent provision of
specimens.

(c) A covered employee who is re-
quired to be tested under subpart C or
D of this part and who is taken to a
medical facility for observation or
treatment after an accident or incident
is deemed to have consented to the re-
lease to FRA of the following:

§219.11

(1) The remaining portion of any
body fluid specimen taken by the treat-
ing facility within 12 hours of the acci-
dent or incident that is not required
for medical purposes, together with
any normal medical facility record(s)
pertaining to the taking of such speci-
men;

(2) The results of any laboratory
tests for alcohol or any drug conducted
by or for the treating facility on such
specimen;

(3) The identity, dosage, and time of
administration of any drugs adminis-
tered by the treating facility prior to
the time specimens were taken by the
treating facility or prior to the time
specimens were taken in compliance
with this part; and

(4) The results of any breath tests for
alcohol conducted by or for the treat-
ing facility.

(d) An employee required to partici-
pate in body fluid testing under sub-
part C of this part (post-accident toxi-
cological testing) or testing subject to
subpart H of this part shall, if re-
quested by the representative of the
railroad or the medical facility (includ-
ing, under subpart H of this part, a
non-medical contract collector), evi-
dence consent to taking of specimens,
their release for toxicological analysis
under pertinent provisions of this part,
and release of the test results to the
railroad’s Medical Review Officer by
promptly executing a consent form, if
required by the medical facility. The
employee is not required to execute
any document or clause waiving rights
that the employee would otherwise
have against the employer, and any
such waiver is void. The employee may
not be required to waive liability with
respect to negligence on the part of
any person participating in the collec-
tion, handling or analysis of the speci-
men or to indemnify any person for the
negligence of others. Any consent pro-
vided consistent with this section may
be construed to extend only to those
actions specified in this section.

(e) Nothing in this part may be con-
strued to authorize the use of physical
coercion or any other deprivation of
liberty in order to compel breath or
body fluid testing.

(f) Any railroad employee who per-
forms service for a railroad is deemed
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