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part, if the railroad has actual knowl-
edge of the facts giving rise to the vio-
lation, or a reasonable person acting in 
the circumstances and exercising rea-
sonable care would have that knowl-
edge; or 

(3) Violate any other provision of this 
part. 

(b) For purposes of this part, pas-
senger equipment will be considered in 
use prior to departure but after it has 
received, or should have received, the 
inspection required under this part for 
movement and is deemed ready for pas-
senger service. 

(c) Although the duties imposed by 
this part are generally stated in terms 
of the duty of a railroad, any person as 
defined in § 238.5, including a con-
tractor for a railroad, who performs 
any function covered by this part must 
perform that function in accordance 
with this part. 

§ 238.11 Penalties. 

(a) Any person, as defined in § 238.5, 
who violates any requirement of this 
part or causes the violation of any such 
requirement is subject to a civil pen-
alty of at least $550 and not more than 
$11,000 per violation, except that: Pen-
alties may be assessed against individ-
uals only for willful violations, and, 
where a grossly negligent violation or 
a pattern of repeated violations has 
created an imminent hazard of death or 
injury to persons, or has caused death 
or injury, a penalty not to exceed 
$27,000 per violation may be assessed. 
Each day a violation continues shall 
constitute a separate offense. See ap-
pendix A to this part for a statement of 
agency civil penalty policy. 

(b) Any person who knowingly and 
willfully falsifies a record or report re-
quired by this part may be subject to 
criminal penalties under 49 U.S.C. 
21311. 

[64 FR 25660, May 12, 1999, as amended at 69 
FR 30595, May 28, 2004] 

EFFECTIVE DATE NOTE: At 72 FR 51198, 
Sept. 6, 2007, paragraph (a) in § 238.11 was 
amended by removing the numerical amount 
‘‘$11,000’’ and adding in its place the numer-
ical amount ‘‘$16,000’’, effective October 9, 
2007. 

§ 238.13 Preemptive effect. 
Under 49 U.S.C. 20106, issuance of the 

regulations in this part preempts any 
State law, regulation, or order cov-
ering the same subject matter, except 
an additional or more stringent law, 
regulation, or order that is necessary 
to eliminate or reduce an essentially 
local safety hazard; that is not incom-
patible with a law, regulation, or order 
of the United States Government; and 
that does not unreasonably burden 
interstate commerce. 

§ 238.15 Movement of passenger equip-
ment with power brake defects. 

Beginning on January 1, 2002, the fol-
lowing provisions of this section apply 
to railroads operating Tier I passenger 
equipment covered by this part. A rail-
road may request earlier application of 
these requirements upon written noti-
fication to FRA’s Associate Adminis-
trator for Safety as provided in 
§ 238.1(c) of this part. 

(a) General. This section contains the 
requirements for moving passenger 
equipment with a power brake defect 
without liability for a civil penalty 
under this part. Railroads remain lia-
ble for the movement of passenger 
equipment under 49 U.S.C. 20303(c). For 
purposes of this section, § 238.17, and 
§ 238.503, a ‘‘power brake defect’’ is a 
condition of a power brake component, 
or other primary brake component, 
that does not conform with this part. 
(Passenger cars and other passenger 
equipment classified as locomotives 
under part 229 of this chapter are also 
covered by the movement restrictions 
contained in § 229.9 of this chapter for 
those defective conditions covered by 
part 229 of this chapter.) 

(b) Limitations on movement of pas-
senger equipment containing a power 
brake defect at the time a Class I or IA 
brake test is performed. Except as pro-
vided in paragraph (c) of this section 
(which addresses brakes that become 
defective en route after a Class I or IA 
brake test was performed), a commuter 
or passenger train that has in its con-
sist passenger equipment containing a 
power brake defect at the time that a 
Class I or IA brake test (or, for Tier II 
trains, the equivalent) is performed 
may only be moved, without civil pen-
alty liability under this part— 
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