
904 

49 CFR Ch. II (10–1–07 Edition) § 266.19 

(1) A detailed description of the sub-
stitute service project, including evi-
dence that the cost and scope of the 
project are limited to that necessary to 
replace the rail service being discon-
tinued; 

(2) Evidence that the anticipated ben-
efits and costs of the proposed 
acquistion have been analyzed in ac-
cordance with the methodology estab-
lished by the State under § 266.15(c)(5) 
of this part; 

(3) For construction or improvement 
of fixed facilities, a description of the 
proposed work, including: 

(i) The cost and timing of the work; 
and 

(ii) An assurance by the chief execu-
tive officer of the applicant that the 
Federal share of the project will be re-
paid in accordance with Attachment N 
of OMB Circular A–102, if the properties 
are not used for rail freight service 
during the useful life of the project 
properties; 

(4) For relocation costs, the following 
assurances by the chief executive offi-
cer of the applicant: 

(i) When the rail line related to the 
project is eligible under section 
5(k)(4)(A) of the Act (49 U.S.C. 
1654(k)(4)(A)), an assurance that the ap-
plicant is requesting only such assist-
ance as is needed to relocate the ship-
pers which were receiving rail service 
on the line at the time the Commission 
found that the public convenience and 
necessity would permit discontinuance 
or abandonment of the rail service; 

(ii) When the rail line related to the 
project is eligible under section 
5(k)(4)(B) of the Act (49 U.S.C. 
1654(k)(4)(B)), an assurance that assist-
ance is being requested to relocate only 
the shippers who received rail service 
on the line as of April 1, 1976; and 

(iii) An assurance, and the basis 
therefor, that the shippers will not be 
relocated to a line with respect to 
which an application for a certificate 
of abandonment or discontinuance has 
been filed with the Commission or that 
if an application has been filed it will 
be withdrawn within a reasonable pe-
riod following execution of a grant 
agreement and before Federal funds are 
disbursed for the project; 

(5) An assurance by the chief execu-
tive officer of the applicant that after 

completion of the substitute service 
project, additional Federal assistance 
will not be requested for the continu-
ation of the rail freight service that 
the substitute service is designed to re-
place, unless the Administrator deter-
mines that circumstances have 
changed so that continuation of rail 
freight service is more cost-effective 
than continued use of the substitute 
service project; 

(6) A description of the arrangements 
made for operation of service where 
rail service is to be provided in con-
junction with a substitute service 
project, including copies of proposed 
operating agreements, leases, or other 
compensation agreements under which 
service is to be provided; and 

(7) An assurance by the chief execu-
tive officer of the applicant that assist-
ance provided will not be used to pay 
the non-Federal share under any Fed-
eral program. 

(j) Execution and filing of applications. 
(1) Each original application shall bear 
the date of execution and be signed by 
the chief executive officer of the agen-
cy submitting the application; 

(2) Each application for planning as-
sistance, and two (2) copies thereof, 
shall be filed with the Administrator 
through the appropriate Federal High-
way Administration Division Office; 

(3) Each application (excluding re-
quests for planning assistance), and 
two (2) copies thereof, shall be filed 
with the Administrator through the 
appropriate Regional Director of Fed-
eral Assistance. A current list of the 
appropriate mailing addresses of the 
above officials will be provided by FRA 
to each State. 

§ 266.19 Environmental impact. 

(a) General. The Administrator has 
determined that providing assistance 
to cover the following costs is not a 
major action significantly affecting 
the quality of the human environment: 
Rehabilitation or improvement con-
sisting of work normally performed on 
a periodic basis which does not change 
the existing character of the facility 
(including work to overcome normal 
periodic maintenance that had been de-
ferred) rail service continuation, acqui-
sition, and planning. 
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(b) Substitute service assistance, rail fa-
cility construction assistance, and non-ex-
empt rehabilitation or improvement assist-
ance—(1) Environmental assessment. (i) 
When an applicant requests substitute 
service assistance, rail facility con-
struction assistance, or rehabilitation 
or improvement assistance (except for 
rehabilitation or improvement assist-
ance which is exempt under paragraph 
(a) of this section), the applicant shall: 

(A) Prepare an environmental assess-
ment to determine whether the future 
use of the property will significantly 
affect the quality of the human envi-
ronment; or 

(B) Provide sufficient documentation 
to enable the Administrator to deter-
mine that the project satisfies the fol-
lowing criteria: 

(1) The action is not likely to be en-
vironmentally controversial from the 
point of view of people living within 
the environment affected by the action 
or controversial with respect to the 
availability of adequate relocation 
housing; 

(2) The action is not inconsistent 
with any Federal, State, or local law, 
regulation, ordinance, or judicial or ad-
ministrative determination relating to 
environmental protection; 

(3) The action will not have any sig-
nificant adverse impact in any natural, 
cultural, recreational, or scenic envi-
ronment(s) in which the action takes 
place, or on the air or water quality or 
ambient noise levels of such environ-
ment(s); 

(4) The action will not: use 4(f)-pro-
tected properties; adversely affect 
properties under section 106 of the Na-
tional Historic Preservation Act; in-
volve new construction location in a 
wetlands area; or affect a base flood-
plain; 

(5) The action will not cause a sig-
nificant short- or long-term increase in 
traffic congestion, or other significant 
adverse environmental impact on any 
mode of transportation; 

(6) The action is not an integral part 
of a program of actions which, when 
considered separately, would not be 
classified as major FRA actions, but 
when considered together would be so 
classified; and 

(7) Environmental assessment or doc-
umentation is not required by any Fed-

eral law, regulation, guideline, order, 
or judicial or administrative deter-
mination other than this part. 

(ii) Prior to submitting an applica-
tion, FRA recommends that the appli-
cant seek the Administrator’s advice 
as to form and substance of the assess-
ment for the project under consider-
ation. The environmental assessment 
shall utilize an interdisciplinary ap-
proach in identifying the type, degree 
of effect, and probability of occurrence 
of primary, secondary and cumulative 
potential environmental impacts (posi-
tive and negative) of the proposed ac-
tion and of alternative courses of ac-
tion. The depth of coverage shall be 
consistent with the magnitude of the 
project and its expected environmental 
effects. The environmental assessment 
and all documents used as a basis for 
the assessment shall be submitted to-
gether with the application for assist-
ance. 

(2) Environmental impact statement. A 
draft environmental impact statement 
(EIS) shall be submitted with each ap-
plication when the environmental as-
sessment concludes that the future use 
significantly affects the quality of 
human environment. FRA recommends 
that prior to submitting the applica-
tion, the applicant seek the Adminis-
trator’s advice as to form and sub-
stance of the EIS for the project under 
consideration. 

(3) Finding of no significant impact. A 
draft finding of no significant impact 
declaration shall be submitted with 
each application when the applicant’s 
environmental assessment concludes 
that the figure use does not signifi-
cantly affect the quality of the human 
environment. The finding of no signifi-
cant impact shall include a description 
of the project, and sufficient data and 
environmental findings to support the 
conclusions as to the impact upon the 
quality of the human environment. 
FRA recommends that prior to submit-
ting the application, the applicant seek 
the Administrator’s advice as to the 
form and substance of this finding for 
the project under consideration. 

(4) Section 4(f) determination. For 
projects involving the use of any land 
from a public park, recreation area, 
wildlife and waterfowl refuge, or his-
toric site of national, State or local 
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significance as determined by the Fed-
eral, State, or local officials having ju-
risdiction thereon, information to sup-
port a determination pursuant to sec-
tion 4(f) of the Act shall be submitted 
together with the application. The sec-
tion 4(f) determination shall document 
that: 

(i) There is no feasible and prudent 
alternative to the use of such land; and 

(ii) The project includes all planning 
to minimize harm resulting from such 
use. 

(5) Historic preservation. For projects 
involving the use of historic, cultural 
or archeological resources listed or eli-
gible for listing in the National Reg-
ister of Historic Places, information 
which documents that the Advisory 
Council on Historic Preservation has 
been afforded an opportunity for review 
and comment on the proposed project 
in accordance with 16 U.S.C. 470 and 36 
CFR part 800 shall be submitted with 
the application. 

(c) Highway or highway-related facili-
ties. Substitute service projects involv-
ing highway or highway-related facili-
ties are subject to the applicable sub-
stantive Federal Highway Administra-
tion regulations on environmental con-
siderations (23 CFR part 771). 

§ 266.21 Grant agreement and dis-
bursement. 

(a) Grant agreement. (1) Upon the ap-
proval of an application meeting the 
requirements of § 266.17 of this part, a 
grant agreement for the Federal share 
of the approved amount of estimated 
program costs will be executed by the 
Administrator and the grantee. 

(2) The grant agreement will identify 
the amount of the grantee’s share of 
program costs to be furnished in cash 
and through approved in-kind benefits. 
The grantee shall expend a pro-rata 
share of its cash contribution at the 
same time payments of the Federal 
share are made available to the grant-
ee. 

(b) Disbursement. (1) Federal funds are 
provided either in advance by a letter- 
of-credit or a Treasury check or by re-
imbursement in accordance with At-
tachment J of OMB Circular A–102. 

(2) Prior to receipt of advance pay-
ments, the grantee must have dem-
onstrated to the satisfaction of the Ad-

ministrator that it has established pro-
cedures to comply with OMB Circular 
A–102, Attachment J, including proce-
dures that will minimize the time 
elapsing between the receipt of funds 
by the grantee and their disbursement. 
Evidence of such compliance shall be 
provided to the Administrator at least 
30 days prior to the anticipated date of 
receipt of advance payments. An ad-
vance by letter-of-credit is used when 
the rail service assistance is expected 
to be provided for a minimum of one (1) 
year, and is expected to involve annual 
payments aggregating at least $120,000. 
Otherwise, advance payments are made 
by Treasury check. 

(3) If the grantee is not eligible for 
advance payments or does not desire 
them, the grantee will be reimbursed 
for eligible expenditures at the end of 
each fiscal quarter upon submission of 
a request for reimbursement. 

(4) Before disbursement of Federal 
funds can be made to a grantee for pay-
ment to third parties under this sub-
section, the grantee must have exe-
cuted an agreement with the third 
party. 

(5) Acquisition assistance will be dis-
bursed only after the following have 
been approved by the Administrator: 

(i) A title opinion of the chief legal 
officer of the grantee that describe the 
type of title being acquired, and if a 
general warranty deed is not being 
given, it must explain why it could not 
be given. The opinion shall also advise 
of any need for use of the State’s emi-
nent domain powers to assure adequate 
title. In addition, the opinion shall ex-
plain how the defects disclosed by the 
title search might affect the market-
ability of the property; 

(ii) A written determination that the 
property acquired is limited to the land 
and facilities that are needed for the 
rail freight services which would have 
been curtailed or abandoned but for the 
acquistion has been accepted by the 
Administrator; and 

(iii) A written determination that 
the purchase price is consistent with 
the value of the property interest being 
acquired, and the evidence upon which 
the determination is based. 

(c) Settlement. (1) Settlement under 
the grant agreement is made on the 
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