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written notice of proposed determina-
tion of nonconformity to the Governor
of the State or the official designated
in the plan. The notice will set forth
the reasons for the proposed deter-
mination.

(b) The State will have 30 days from
the date of the notice to reply. The
reply must address the deficiencies or
incompatibility cited in the notice and
provide documentation as necessary.

(c) After considering the State’s
reply, the Administrator will make a
final decision.

(d) In the event the State fails timely
to reply to a notice of proposed deter-
mination of nonconformity, the notice
becomes the Administrator’s final de-
termination of nonconformity.

(e) Any adverse decision will result in
immediate cessation of Federal funding
under this part.

(f) Any State aggrieved by an adverse
decision under this section may seek
judicial review under 5 U.S.C. chapter
7.

Subpart C—Funding

§350.301 What level of effort must a
State maintain to qualify for
MCSAP funding?

(a) The State must maintain the av-
erage aggregate expenditure of the
State and its political subdivisions, ex-
clusive of Federal funds and State
matching funds, for CMV safety pro-
grams eligible for funding under this
part at a level at least equal to the av-
erage level of expenditure for the 3 full
fiscal years beginning after October 1
of the year 5 years prior to the begin-
ning of each Government fiscal year.

(b) Determination of a State’s level
of effort must not include the following
three things:

(1) Federal funds received for support
of motor carrier and hazardous mate-
rials safety enforcement.

(2) State matching funds.

(3) State funds used for federally
sponsored demonstration or pilot CMV
safety programs.

(c) The State must include costs as-
sociated with activities performed dur-
ing the base period by State or local
agencies currently receiving or pro-
jected to receive funds under this part.
It must include only those activities

26

49 CFR Ch. lll (10-1-07 Edition)

which meet the current requirements
for funding eligibility under the grant
program.

[65 FR 15102, Mar. 21, 2000, as amended at 72
FR 36770, July 5, 2007]

§350.303 What are the State and Fed-
eral shares of expenses incurred
under an approved CVSP?

(a) The FMCSA will reimburse up to
80 percent of the eligible costs incurred
in the administration of an approved
CVSP.

(b) In-kind contributions are accept-
able in meeting the State’s matching
share if they represent eligible costs as
established by 49 CFR part 18 or agency

policy.

§350.305 Are U.S. Territories subject
to the matching funds requirement?
The Administrator waives the re-
quirement for matching funds for the
Virgin Islands, American Samoa,
Guam, and the Commonwealth of the
Northern Mariana Islands.

§350.307 How long are MCSAP funds
available to a State?

The funds obligated to a State will
remain available for the rest of the fis-
cal year in which they were obligated
and the next full fiscal year. The State
must account for any prior year’s un-
expended funds in the annual CVSP.
Funds must be expended in the order in
which they are obligated.

§350.309 What activities are eligible
for reimbursement wunder the
MCSAP?

The primary activities eligible for re-
imbursement are:

(a) The five national program ele-
ments listed in §350.109 of this part.

(b) Sanitary food transportation in-
spections performed under 49 U.S.C.
5708.

(c) The following two activities, when
accompanied by an appropriate North
American Standard Inspection and in-
spection report:

(1) Enforcement of CMV size and
weight limitations at locations other
than fixed weight facilities; at specific
locations such as steep grades or moun-
tainous terrains where the weight of a
CMV can significantly affect the safe
operation of the vehicle; or at ports
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where intermodal shipping containers
enter and leave the United States.

(2) Detection of the unlawful pres-
ence of a controlled substance in a
CMV or on the person of any occupant
(including the operator) of the vehicle.

(d) Documented enforcement of State
traffic laws and regulations designed to
promote the safe operation of CMVs,
including documented enforcement of
such laws and regulations relating to
non-CMVs when necessary to promote
the safe operation of CMVs, if the num-
ber of motor carrier safety activities
(including roadside safety inspections)
conducted in the State is maintained
at a level at least equal to the average
level of such activities conducted in
the State in fiscal years 2003, 2004, and
2005. The State may not use more than
5 percent of its MCSAP Basic Program
funds for enforcement activities relat-
ing to non-CMVs unless the Adminis-
trator determines that a higher per-
centage will result in significant in-
creases in CMV safety.

[65 FR 15102, Mar. 21, 2000, as amended at 72
FR 36770, July 5, 2007]

§350.311 What specific items are eligi-
ble for reimbursement under the
MCSAP?

All reimbursable items must be nec-
essary, reasonable, allocable to the ap-
proved CVSP, and allowable under this
part and 49 CFR part 18. The eligibility
of specific items is subject to review by
the FMCSA. The following six types of
expenses are eligible for reimburse-
ment:

(a) Personnel expenses, including re-
cruitment and screening, training, sal-
aries and fringe benefits, and super-
vision.

(b) Equipment and travel expenses,
including per diem, directly related to
the enforcement of safety regulations,
including vehicles, uniforms, commu-
nications equipment, special inspection
equipment, vehicle maintenance, fuel,
and oil.

(c) Indirect expenses for facilities, ex-
cept fixed scales, used to conduct in-
spections or house enforcement per-
sonnel, support staff, and equipment to
the extent they are measurable and re-
curring (e.g., rent and overhead).

(d) Expenses related to data acquisi-
tion, storage, and analysis that are
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specifically identifiable as program-re-
lated to develop a data base to coordi-
nate resources and improve efficiency.

(e) Clerical and administrative ex-
penses, to the extent necessary and di-
rectly attributable to the MCSAP.

(f) Expenses related to the improve-
ment of real property (e.g., installation
of lights for the inspection of vehicles
at night). Acquisition of real property,
land, or buildings are not eligible costs.

§350.313 How are MCSAP funds allo-

cated?
(a) After deducting administrative
expenses authorized in 49 U.S.C.

31104(e), the MCSAP funds are allo-
cated as follows:

(1) An amount of the MCSAP funds
appropriated for each fiscal year up to
the maximum allowed by law may be
distributed for High Priority Activities
and Projects at the discretion of the
Administrator.

(2) An amount of the MCSAP funds
appropriated for each fiscal year up to
the maximum allowed by law may be
distributed for safety audits of New En-
trant motor carriers under the New En-
trant Safety Assurance Program at the
discretion of the Administrator.

(3) The remaining funds will be allo-
cated among qualifying States in two
ways:

(i) As Basic Program Funds in ac-
cordance with §350.323 of this part,

(ii) As Incentive Funds in accordance
with §350.327 of this part.

(b) The funding provided in para-
graphs (a)(1) and (a)(2) of this section
may be awarded through contract, co-
operative agreement, or grant. The
FMCSA will notify States if it intends
to solicit State grant proposals for any
portion of this funding.

(c) The funding provided under para-
graph (a)(1) of this section may be
made available to State agencies, local
governments, and organizations rep-
resenting government agencies or offi-
cials that use and train qualified offi-
cers and employees in coordination
with State motor vehicle safety agen-
cies. At least 90 percent of the amount
set aside in a fiscal year shall be
awarded in grants to State agencies
and local government agencies.

(d) The funding provided under para-
graph (a)(2) of this section may be



