§37.215

service was provided. It shall also in-
clude the name, address, telephone
number, and contact person name for
the operator.

(c) This paragraph (c) applies to
fixed-route operators.

(1) On March 26, 2001, each fixed-route
large operator shall submit to the De-
partment a report on how many pas-
sengers with disabilities used the lift
to board accessible buses for the period
of October 1999 to October 2000. For
fixed-route operators, the report shall
reflect separately the data pertaining
to 48-hour advance reservation service
and other service.

(2) Beginning on October 29, 2001 and
on the last Monday in October in each
year thereafter, each fixed-route oper-
ator shall submit to the Department, a
report on how many passengers with
disabilities used the lift to board acces-
sible buses. For fixed-route operators,
the report shall reflect separately the
data pertaining to 48-hour advance res-
ervation service and other service.

(d) This paragraph (d) applies to each
over the road bus operator.

(1) On March 26, 2001, each operator
shall submit to the Department, a sum-
mary report listing the number of new
buses and used buses it has purchased
or leased for the period of October 1998
through October 2000, and how many
buses in each category are accessible.
It shall also include the total number
of buses in the operator’s fleet and the
name, address, telephone number, and
contact person name for the operator.

(2) Beginning on October 29, 2001 and
on the last Monday in October in each
year thereafter, each operator shall
submit to the Department, a summary
report listing the number of new buses
and used buses it has purchased or
leased during the preceding year, and
how many buses in each category are
accessible. It shall also include the
total number of buses in the operator’s
fleet and the name, address, telephone
number, and contact person name for
the operator.

(e) The information required to be
submitted to the Department shall be
sent to the following address: Federal
Motor Carrier Safety Administration,
Office of Data Analysis & Information
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System 400 7th Street, S.W., Wash-
ington, D.C. 20590.

[66 FR 9053, Feb. 6, 2001, as amended at 69 FR
40796, July 7, 2004]

§37.215 Review of requirements.

(a) Beginning October 28, 2005, the
Department will review the require-
ments of §37.189 and their implementa-
tion. The Department will complete
this review by October 30, 2006.

(1) As part of this review, the Depart-
ment will consider factors including,
but not necessarily limited to, the fol-
lowing:

(i) The percentage of accessible buses
in the demand-responsive fleets of
large and small demand-responsive op-
erators.

(ii) The success of small and large de-
mand-responsive operators’ service at
meeting the requests of passengers
with disabilities for accessible buses in
a timely manner.

(iii) The ridership of small and large
operators’ demand-responsive service
by passengers with disabilities.

(iv) The volume of complaints by pas-
sengers with disabilities.

(v) Cost and service impacts of imple-
mentation of the requirements of
§37.189.

(2) The Department will make one of
the following decisions on the basis of
the review:

(i) Retain §37.189 without change; or

(ii) Modify the requirements of
§37.189 for large and/or small demand-
responsive operators.

(b) Beginning October 30, 2006, the
Department will review the require-
ments of §§37.183, 37.185, 37.187, 37.191
and 37.193(a) and their implementation.
The Department will complete this re-
view by October 29, 2007.

(1) As part of this review, the Depart-
ment will consider factors including,
but not necessarily limited to, the fol-
lowing:

(i) The percentage of accessible buses
in the fixed-route fleets of large and
small fixed-route operators.

(ii) The success of small and large
fixed-route operators’ interim or equiv-
alent service at meeting the requests of
passengers with disabilities for acces-
sible buses in a timely manner.
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(iii) The ridership of small and large
operators’ fixed-route service by pas-
sengers with disabilities.

(iv) The volume of complaints by pas-
sengers with disabilities.

(v) Cost and service impacts of imple-
mentation of the requirements of these
sections.

(2) The Department will make one of
the following decisions on the basis of
the review:

(i) Retain §§37.183, 37.185, 37.187,
37.191, 37.193(a) without change; or

(ii) Modify the requirements of
§§37.183, 37.185, 37.187, 37.191, 37.193(a)
for large and/or small fixed-route oper-
ators.

APPENDIX A TO SUBPART H OF PART 37—
SERVICE REQUEST FORM

Form for Advance Notice Requests and
Provision of Equivalent Service

Operator’s name
Address

DN =

3. Phone number:
4. Passenger’s name:
5. Address:

6. Phone number: - -
7. Scheduled date(s) and time(s) of trip(s):

8. Date and time of request:

9. Location(s) of need for accessible bus or
equivalent service, as applicable:

10. Was accessible bus or equivalent service,
as applicable, provided for trip(s)? Yes

no

11. Was there a basis recognized by U.S. De-
partment of transportation regulations for
not providing an accessible bus or equiva-
lent service, as applicable, for the trip(s)?
Yes no

If yes, explain

[66 FR 9054, Feb. 6, 2001]

APPENDIX A TO PART 37—MODIFICATIONS
TO STANDARDS FOR ACCESSIBLE
TRANSPORTATION FACILITIES

The Department of Transportation, in §37.9
of this part, adopts as its regulatory stand-
ards for accessible transportation facilities
the revised Americans with Disabilities Act
Guidelines (ADAGG) issued by the Access
Board on July 23, 2004. The ADAGG is codi-
fied in the Code of Federal Regulations in
Appendices B and D of 36 CFR part 1191. Note
the ADAAG may also be found via a
hyperlink on the Internet at the following
address: http:/www.access-board.gov/ada-aba/
final.htm. Like all regulations, the ADAAG
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also can be found by using the electronic
Code of Federal Regulations at htip:/
www.gpoaccess.gov/ecfr. Because the ADAAG
has been established as a Federal consensus
standard by the Access Board, the Depart-
ment is not republishing the regulations in
their entirety, but is adopting them by
cross-reference as permitted under 1 CFR
21.21(c)(4). In a few instances, the Depart-
ment has modified the language of the
ADAAG as it applies to entities subject to 49
CFR part 37. These entities must comply
with the modified language in this Appendix
rather than the language of Appendices B
and D to 36 CFR part 1191.

206.3 LOCATION—MODIFICATION TO 206.3 OF
APPENDIX B TO 36 CFR PART 1191

Accessible routes shall coincide with, or be
located in the same area as general circula-
tion paths. Where circulation paths are inte-
rior, required accessible routes shall also be
interior. Elements such as ramps, elevators,
or other circulation devices, fare vending or
other ticketing areas, and fare collection
areas shall be placed to minimize the dis-
tance which wheelchair users and other per-
sons who cannot negotiate steps may have to
travel compared to the general public.

406.8—MODIFICATION TO 406 OF APPENDIX D TO
36 CFR PART 1191

A curb ramp shall have a detectable warn-
ing complying with 705. The detectable warn-
ing shall extend the full width of the curb
ramp (exclusive of flared sides) and shall ex-
tend either the full depth of the curb ramp or
24 inches (610 mm) deep minimum measured
from the back of the curb on the ramp sur-
face.

810.2.2 DIMENSIONS—MODIFICATION TO 810.2.2
OF APPENDIX D TO 36 CFR PART 1191

Bus boarding and alighting areas shall pro-
vide a clear length of 96 inches (2440 mm),
measured perpendicular to the curb or vehi-
cle roadway edge, and a clear width of 60
inches (15256 mm), measured parallel to the
vehicle roadway. Public entities shall ensure
that the construction of bus boarding and
alighting areas comply with 810.2.2, to the
extent the construction specifications are
within their control.

810.5.3 PLATFORM AND VEHICLE FLOOR Co-
ORDINATION—MODIFICATION TO 810.5.3 OF AP-
PENDIX D TO 36 CFR PART 1191

Station platforms shall be positioned to
coordinate with vehicles in accordance with
the applicable requirements of 36 CFR part
1192. Low-level platforms shall be 8 inches
(205 mm) minimum above top of rail. In light
rail, commuter rail, and intercity rail sys-
tems where it is not operationally or struc-
turally feasible to meet the horizontal gap or
vertical difference requirements of part 1192
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or 49 CFR part 38, mini-high platforms, car-
borne or platform-mounted lifts, ramps or
bridge plates or similarly manually deployed
devices, meeting the requirements of 49 CFR
part 38, shall suffice.

EXCEPTION: Where vehicles are boarded
from sidewalks or street-level, low-level
platforms shall be permitted to be less than
8 inches (205 mm).

[71 FR 63266, Oct. 30, 2006]

APPENDIX B TO PART 37—FTA REGIONAL
OFFICES

Region I, Federal Transit Administration,
206 Federal Plaza, Suite 2940, New York,
NY 10278

Region II, Federal Transit Administration,
Transportation Systems Center, Kendall
Square, 55 Broadway, Suite 921, Cambridge,
MA 02142

Region III, Federal Transit Administration,
841 Chestnut Street, Suite 714, Philadel-
phia, PA 19107

Region IV, Federal Transit Administration,
1720 Peachtree Road NW., Suite 400, At-
lanta, GA 30309

Region V, Federal Transit Administration,
55 East Monroe Street, Room 1415, Chicago,
IL 60603

Region VI, Federal Transit Administration,
819 Taylor Street, Suite 9A32, Ft. Worth,
TX 76102

Region VII, Federal Transit Administration,
6301 Rockville Road, Suite 303, Kansas
City, MS 64131

Region VIII, Federal Transit Administra-
tion, Federal Office Building, 1961 Stout
Street, 5th Floor, Denver, CO 80294

Region IX, Federal Transit Administration,
211 Main Street, Room 1160, San Francisco,
CA 94105

Region X, Federal Transit Administration,
3142 Federal Building, 915 Second Avenue,
Seattle, WA 98174

APPENDIX C TO PART 37—
CERTIFICATIONS

Certification of Equivalent Service

The (name of agency) certifies that its de-
mand responsive service offered to individ-
uals with disabilities, including individuals
who use wheelchairs, is equivalent to the
level and quality of service offered to indi-
viduals without disabilities. Such service,
when viewed in its entirety, is provided in
the most integrated setting feasible and is
equivalent with respect to:

(1) Response time;

(2) Fares;

(3) Geographic service area;

(4) Hours and days of service;

(5) Restrictions on trip purpose;

(6) Availability of information and reserva-
tion capability; and
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(7) Constraints on capacity or service
availability.

In accordance with 49 CFR 37.77, public en-
tities operating demand responsive systems
for the general public which receive financial
assistance under section 18 of the Federal
Transit Act must file this certification with
the appropriate state program office before
procuring any inaccessible vehicle. Such
public entities not receiving FTA funds shall
also file the certification with the appro-
priate state program office. Such public enti-
ties receiving FTA funds under any other
section of the FT Act must file the certifi-
cation with the appropriate FTA regional of-
fice. This certification is valid for no longer
than one year from its date of filing.

(name of authorized official)

(title)

(signature)

MPO Certification of Paratransit Plan

The (name of Metropolitan Planning Orga-
nization) hereby certifies that it has re-
viewed the ADA paratransit plan prepared by
(name of submitting entity (ies)) as required
under 49 CFR part 37. 139(h) and finds it to be
in conformance with the transportation plan
developed under 49 CFR part 613 and 23 CFR
part 450 (the FTA/FHWA joint planning regu-
lation). This certification is valid for one
year.

signature

name of authorized official

title

date

Existing Paratransit Service Survey

This is to certify that (name of public enti-
ty (ies)) has conducted a survey of existing
paratransit services as required by 49 CFR
37.137 (a).

signature

name of authorized official

title

date

Included Service Certification

This is to certify that service provided by
other entities but included in the ADA para-
transit plan submitted by (name of submit-
ting entity (ies)) meets the requirements of
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49 CFR part 37, subpart F providing that
ADA eligible individuals have access to the
service; the service is provided in the manner
represented; and, that efforts will be made to
coordinate the provision of paratransit serv-
ice offered by other providers.

signature

name of authorized official

title

date

Joint Plan Certification 1

This is to certify that (name of entity cov-
ered by joint plan) is committed to providing
ADA paratransit service as part of this co-
ordinated plan and in conformance with the
requirements of 49 CFR part 37, subpart F.

signature

name of authorized official

title

date

Joint Plan Certification 11

This is to certify that (name of entity cov-
ered by joint plan) will, in accordance with
49 CFR 37.141, maintain current levels of
paratransit service until the coordinated
plan goes into effect.

signature

name of authorized official

title

date

State Certification that Plans have been
Received

This is to certify that all ADA paratransit
plans required under 49 CFR 37.139 have been
received by (state DOT)

signature

name of authorized official

title

date
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APPENDIX D TO PART 37—CONSTRUCTION
AND INTERPRETATION OF PROVISIONS
OF 49 CFR PART 37

This appendix explains the Department’s
construction and interpretation of provisions
of 49 CFR part 37. It is intended to be used as
definitive guidance concerning the meaning
and implementation of these provisions. The
appendix is organized on a section-by-section
basis. Some sections of the rule are not dis-
cussed in the appendix, because they are self-
explanatory or we do not currently have in-
terpretive material to provide concerning
them.

The Department also provides guidance by
other means, such as manuals and letters.
The Department intends to update this Ap-
pendix periodically to include guidance, pro-
vided in response to inquiries about specific
situations, that is of general relevance or in-
terest.

AMENDMENTS TO 49 CFR PART 27

Section 27.67(d) has been revised to ref-
erence the Access Board facility guidelines
(found in appendix A to part 37) as well as
the Uniform Federal Accessibility Standard
(UFAS). This change was made to ensure
consistency between requirements under sec-
tion 504 and the ADA. Several caveats relat-
ing to the application of UFAS (e.g., that
spaces not used by the public or likely to re-
sult in the employment of individuals with
disabilities would not have to meet the
standards) have been deleted. It is the De-
partment’s understanding that provisions of
the Access Board standards and part 37 make
them unnecessary.

The Department is aware that there is a
transition period between the publication of
this rule and the effective date of many of its
provisions (e.g., concerning facilities and
paratransit services) during which section
504 remains the basic authority for accessi-
bility modifications. In this interval, the De-
partment expects recipients’ compliance
with section 504 to look forward to compli-
ance with the ADA provisions. That is, if a
recipient is making a decision about the
shape of its paratransit service between the
publication of this rule and January 26, 1992,
the decision should be in the direction of
service that will help to comply with post-
January 1992 requirements. A recipient that
severely curtailed its present paratransit
service in October, and then asked for a
three- or five-year phase-in of service under
its paratransit plan, would not be acting
consistent with this policy.

Likewise, the Department would view with
disfavor any attempt by a recipient to accel-
erate the beginning of the construction, in-
stallation or alteration of a facility to before
January 26, 1992, to ‘“‘beat the clock” and
avoid the application of this rule’s facility
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standards. The Department would be very re-
luctant to approve grants, contracts, exemp-
tion requests etc., that appear to have this
effect. The purpose of the Department’s ad-
ministration of section 504 is to ensure com-
pliance with the national policy stated in
the ADA, not to permit avoidance of it.

SUBPART A—GENERAL

Section 37.3 Definitions

The definition of ‘‘commuter authority”
includes a list of commuter rail operators
drawn from a statutory reference in the
ADA. It should be noted that this list is not
exhaustive. Other commuter rail operators
(e.g., in Chicago or San Francisco) would
also be encompassed by this definition.

The definition of ‘‘commuter bus service”
is important because the ADA does not re-
quire complementary paratransit to be pro-
vided with respect to commuter bus service
operated by public entities. The rationale
that may be inferred for the statutory ex-
emption for this kind of service concerns its
typical characteristics (e.g., no attempt to
comprehensively cover a service area, lim-
ited route structure, limited origins and des-
tinations, interface with another mode of
transportation, limited purposes of travel).
These characteristics can be found in some
transportation systems other than bus sys-
tems oriented toward work trips. For exam-
ple, bus service that is used as a dedicated
connecter to commuter or intercity rail
service, certain airport shuttles, and univer-
sity bus systems share many or all of these
characteristics. As explained further in the
discussion of subpart B, the Department has
determined that it is appropriate to cover
these services with the requirements appli-
cable to commuter bus systems.

The definitions of ‘‘designated public
transportation’” and ‘‘specified public trans-
portation” exclude transportation by air-
craft. Persons interested in matters con-
cerning access to air travel for individuals
with disabilities should refer to 14 CFR part
382, the Department’s regulation imple-
menting the Air Carrier Access Act. Since
the facility requirements of this part refer to
facilities involved in the provision of des-
ignated or specified public transportation,
airport facilities are not covered by this
part. DOJ makes clear that public and pri-
vate airport facilities are covered under its
title II and title III regulations, respectively.

The examples given in the definition of
“facility’” all relate to ground transpor-
tation. We would point out that, since trans-
portation by passenger vessels is covered by
this rule and by DOJ rules, such vessel-re-
lated facilities as docks, wharfs, vessel ter-
minals, etc. fall under this definition. It is
intended that specific requirements for ves-
sels and related facilities will be set forth in
future rulemaking.

49 CFR Subtitle A (10-1-07 Edition)

The definitions of ‘‘fixed route system”
and ‘“‘demand responsive system’ derive di-
rectly from the ADA’s definitions of these
terms. Some systems, like a typical city bus
system or a dial-a-ride van system, fit clear-
ly into one category or the other. Other sys-
tems may not so clearly fall into one of the
categories. Nevertheless, because how a sys-
tem is categorized has consequences for the
requirements it must meet, entities must de-
termine, on a case-by-case basis, into which
category their systems fall.

In making this determination, one of the
key factors to be considered is whether the
individual, in order to use the service, must
request the service, typically by making a
call.

With fixed route service, no action by the
individual is needed to initiate public trans-
portation. If an individual is at a bus stop at
the time the bus is scheduled to appear, then
that individual will be able to access the
transportation system. With demand-
reponsive service, an additional step must be
taken by the individual before he or she can
ride the bus, i.e., the individual must make
a telephone call.

(S. Rept. 101-116 at 54).

Other factors, such as the presence or ab-
sence of published schedules, or the variation
of vehicle intervals in anticipation of dif-
ferences in usage, are less important in mak-
ing the distinction between the two types of
service. If a service is provided along a given
route, and a vehicle will arrive at certain
times regardless of whether a passenger ac-
tively requests the vehicle, the service in
most cases should be regarded as fixed route
rather than demand responsive.

At the same time, the fact that there is an
interaction between a passenger and trans-
portation service does not necessarily make
the service demand responsive. For many
types of service (e.g., intercity bus, intercity
rail) which are clearly fixed route, a pas-
senger has to interact with an agent to buy
a ticket. Some services (e.g., certain com-
muter bus or commuter rail operations) may
use flag stops, in which a vehicle along the
route does not stop unless a passenger flags
the vehicle down. A traveler staying at a
hotel usually makes a room reservation be-
fore hopping on the hotel shuttle. This kind
of interaction does not make an otherwise
fixed route service demand responsive.

On the other hand, we would regard a sys-
tem that permits user-initiated deviations
from routes or schedules as demand-respon-
sive. For example, if a rural public transit
system (e.g., a section 18 recipient) has a few
fixed routes, the fixed route portion of its
system would be subject to the requirements
of subpart F for complementary paratransit
service. If the entity changed its system so
that it operated as a route-deviation system,
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we would regard it as a demand responsive
system. Such a system would not be subject
to complementary paratransit requirements.

The definition of ‘“‘individual with a dis-
ability” excludes someone who is currently
engaging in the illegal use of drugs, when a
covered entity is acting on the basis of such
use. This concept is more important in em-
ployment and public accommodations con-
texts than it is in transportation, and is dis-
cussed at greater length in the DOJ and
EEOC rules. Essentially, the definition says
that, although drug addiction (i.e., the sta-
tus or a diagnosis of being a drug abuser) is
a disability, no one is regarded as being an
individual with a disability on the basis of
current illegal drug use.

Moreover, even if an individual has a dis-
ability, a covered entity can take action
against the individual if that individual is
currently engaging in illegal drug use. For
example, if a person with a mobility or vi-
sion impairment is ADA paratransit eligible,
but is caught possessing or using cocaine or
marijuana on a paratransit vehicle, the tran-
sit provider can deny the individual further
eligibility. If the individual has successfully
undergone rehabilitation or is no longer
using drugs, as explained in the preamble to
the DOJ rules, the transit provider could not
continue to deny eligibility on the basis that
the individual was a former drug user or still
was diagnosed as a person with a substance
abuse problem.

We defined ‘‘paratransit’ in order to note
its specialized usage in the rule. Part 37 uses
this term to refer to the complementary
paratransit service comparable to public
fixed route systems which must be provided.
Typically, paratransit is provided in a de-
mand responsive mode. Obviously, the rule
refers to a wide variety of demand responsive
services that are not ‘‘paratransit,” in this
specialized sense.

The ADA’s definition of ‘‘over-the-road
bus” may also be somewhat narrower than
the common understanding of the term. The
ADA definition focuses on a bus with an ele-
vated passenger deck over a baggage com-
partment (i.e., a ‘‘Greyhound-type’’ bus).
Other types of buses commonly referred to as
‘‘over-the-road buses,” which are sometimes
used for commuter bus or other service, do
not come within this definition. Only buses
that do come within the definition are sub-
ject to the over-the-road bus exception to ac-
cessibility requirements in Title III of the
ADA.

For terminological clarity, we want to
point out that two different words are used
in ADA regulations to refer to devices on
which individuals with hearing impairments
communicate over telephone lines. DOJ uses
the more traditional term ‘‘telecommuni-
cations device for the deaf” (TDD). The Ac-
cess Board uses a newer term, ‘‘text tele-
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phone.” The DOT rule uses the terms
interchangably.

The definition of ‘‘transit facility’’ applies
only with reference to the TDD requirement
of appendix A to this Part. The point of the
definition is to exempt from TDD require-
ments open structures, like bus shelters, or
facilities which are not used primarily as
transportation stops or terminals. For exam-
ple, a drug store in a small town may sell
intercity bus tickets, and people waiting for
the bus may even wait for the bus inside the
store. But the drug store’s raison d’etre is
not to be a bus station. Its transportation
function is only incidental. Consequently, its
obligations with respect to TDDs would be
those required of a place of public accommo-
dation by DOJ rules.

A ‘‘used vehicle” means a vehicle which
has prior use; prior, that is, to its acquisition
by its present owner or lessee. The definition
is not relevant to existing vehicles in one’s
own fleet, which were obtained before the
ADA vehicle accessibility requirements took
effect.

A ‘““vanpool” is a voluntary commuter ride-
sharing arrangement using a van with a
seating capacity of more than seven persons,
including the driver. Carpools are not in-
cluded in the definition. There are some sys-
tems using larger vehicles (e.g., buses) that
operate, in effect, as vanpools. This defini-
tion encompasses such systems. Vanpools
are used for daily work trips, between com-
muters’ homes (or collection points near
them) and work sites (or drop points near
them). Drivers are themselves commuters
who are either volunteers who receive no
compensation for their efforts or persons
who are reimbursed by other riders for the
vehicle, operating, and driving costs.

The definition of ‘““‘wheelchair’ includes a
wide variety of mobility devices. This inclu-
siveness is consistent with the legislative
history of the ADA (See S. Rept. 101-116 at
48). While some mobility devices may not
look like many persons’ traditional idea of a
wheel chair, three and four wheeled devices,
of many varied designs, are used by individ-
uals with disabilities and must be trans-
ported. The definition of ‘“‘common wheel-
chair,” developed by the Access Board, is in-
tended to help transit providers determine
which wheelchairs they have to carry. The
definition involves an ‘‘envelope’’ relating to
the Access Board requirements for vehicle
lifts.

A 1lift conforming to Access Board require-
ments is 30”x48” and capable of lifting a
wheelchair/occupant combination of up to
600 pounds. Consequently, a common wheel-
chair is one that fits these size and weight
dimensions. Devices used by individuals with
disabilities that do not fit this envelope (e.g.,
may ‘‘gurneys’’) do not have to be carried.
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Section 37.5 Nondiscrimination

This section states the general non-
discrimination obligation for entities pro-
viding transportation service. It should be
noted that virtually all public and private
entities covered by this regulation are also
covered by DOJ regulations, which have
more detailed statements of general non-
discrimination obligations.

Under the ADA, an entity may not consign
an individual with disabilities to a separate,
‘“‘segregated,” service for such persons, if the
individual can in fact use the service for the
general public. This is true even if the indi-
vidual takes longer, or has more difficulty,
than other persons in using the service for
the general public.

One instance in which this principal ap-
plies concerns the use of designated priority
seats (e.g., the so-called ‘‘elderly and handi-
capped’”’ seats near the entrances to buses). A
person with a disability (e.g., a visual im-
pairment) may choose to take advantage of
this accommodation or not. If not, it is con-
trary to rule for the entity to insist that the
individual must sit in the priority seats.

The prohibition on special charges applies
to charges for service to individuals with dis-
abilities that are higher than charges for the
same or comparable services to other per-
sons. For example, if a shuttle service
charges $20.00 for a ride from a given loca-
tion to the airport for most people, it could
not charge $40.00 because the passenger had a
disability or needed to use the shuttle serv-
ice’s lift-equipped van. Higher mileage
charges for using an accessible vehicle would
likewise be inconsistent with the rule. So
would charging extra to carry a service ani-
mal accompanying an individual with a dis-
ability.

If a taxi company charges $1.00 to stow lug-
gage in the trunk, it cannot charge $2.00 to
stow a folding wheelchair there. This provi-
sion does not mean, however, that a trans-
portation provider cannot charge non-
discriminatory fees to passengers with dis-
abilities. The taxi company in the above ex-
ample can charge a passenger $1.00 to stow a
wheelchair in the trunk; it is not required to
waive the charge. This section does not pro-
hibit the fares for paratransit service which
transit providers are allowed to charge under
§37.131(d).

A requirement for an attendant is incon-
sistent with the general nondiscrimination
principle that prohibits policies that unnec-
essarily impose requirements on individuals
with disabilities that are not imposed on
others. Consequently, such requirements are
prohibited. An entity is not required to pro-
vide attendant services (e.g., assistance in
toileting, feeding, dressing), etc.

This provision must also be considered in
light of the fact that an entity may refuse
service to someone who engages in violent,
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seriously disruptive, or illegal conduct. If an
entity may legitimately refuse service to
someone, it may condition service to him on
actions that would mitigate the problem.
The entity could require an attendant as a
condition of providing service it otherwise
had the right to refuse.

The rule also points out that involuntary
conduct related to a disability that may of-
fend or annoy other persons, but which does
not pose a direct treat, is not a basis for re-
fusal of transportation. For example, some
persons with Tourette’s syndrome may make
involuntary profane exclamations. These
may be very annoying or offensive to others,
but would not be a ground for denial of serv-
ice. Nor would it be consistent with the non-
discrimination requirements of this part to
deny service based on fear or misinformation
about the disability. For example, a transit
provider could not deny service to a person
with HIV disease because its personnel or
other passengers are afraid of being near peo-
ple with that condition.

This section also prohibits denials of serv-
ice or the placing on services of conditions
inconsistent with this part on individuals
with disabilities because of insurance com-
pany policies or requirements. If an insur-
ance company told a transit provider that it
would withdraw coverage, or raise rates, un-
less a transit provider refused to carry per-
sons with disabilities, or unless the provider
refused to carry three-wheeled scooters, this
would not excuse the provider from pro-
viding the service as mandate by this part.
This is not a regulatory requirement on in-
surance companies, but simply says that
covered entities must comply with this part,
even in the face of difficulties with their in-
surance companies.

Section 37.7 Standards for Accessible Vehicles

This section makes clear that, in order to
meet accessibility requirements of this rule,
vehicles must comply with Access Board
standards, incorporated in DOT rules as 49
CFR part 38. Paragraph (b) of §37.7 spells out
a procedure by which an entity (public or
private) can deviate from provisions of part
38 with respect to vehicles. The entity can
make a case to the Administrator that it is
unable to comply with a particular portion
of part 38, as written, for specified reasons,
and that it is providing comparable compli-
ance by some alternative method. The entity
would have to describe how its alternative
mode of compliance would meet or exceed
the level of access to or usability of the vehi-
cle that compliance with part 38 would oth-
erwise provide.

It should be noted that equivalent facilita-
tion does not provide a means to get a waiv-
er of accessibility requirements. Rather, it is
a way in which comparable (not a lesser de-
gree of) accessibility can be provided by
other means. The entity must consult with
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the public through some means of public par-
ticipation in devising its alternative form of
compliance, and the public input must be re-
flected in the submission to the Adminis-
trator (or the Federal Railroad Adminis-
trator in appropriate cases, such as a request
concerning Amtrak). The Administrator will
make a case-by-case decision about whether
compliance with part 38 was achievable and,
if not, whether the proffered alternative
complies with the equivalent facilitation
standard. DOT intends to consult with the
Access Board in making these determina-
tions.

This equivalent facilitation provision can
apply to buses or other motor vehicles as
well as to rail cars and vehicles. An example
of what could be an equivalent facilitation
would concern rail cars which would leave
too wide a horizontal gap between the door
and the platform. If the operator used a com-
bination of bridgeplates and personnel to
bridge the gap, it might be regarded as an
equivalent facilitation in appropriate cir-
cumstances.

Section 37.7(c) clarifies which specifica-
tions must be complied with for over-the-
road buses purchased by public entities
(under subpart D of part 37) or private enti-
ties standing in the shoes of the public enti-
ty (as described in §37.23 of part 37). This sec-
tion is necessary to make clear that over-
the-road coaches must be accessible, when
they are purchased by or in furtherance of a
contract with a public entity. While the Oc-
tober 4, 1990 rule specified that over-the-road
coaches must be accessible under these cir-
cumstances, we had not previously specified
what constitutes accessibility.

Accordingly, this paragraph specifies that
an over-the-road bus must have a lift which
meets the performance requirements of a
regular bus lift (see §38.23) and must meet
the interim accessibility features specified
for all over-the-road buses in part 3, subpart
G.

Section 37.9 Standards for Transportation
Facilities

This section makes clear that, in order to
meet accessibility requirements of this rule,
vehicles must comply with appendix A to
part 37, which incorporates the Access Board
facility guidelines.

Paragraph (b) of §37.9 provides that, under
certain circumstances, existing accessibility
modifications to key station facilities do not
need to be modified further in order to con-
form to appendix A. This is true even if the
standards under which the facility was modi-
fied differ from the Access Board guidelines
or provide a lesser standard of accessibility.

To qualify for this ‘‘grandfathering,” alter-
ations must have been before January 26,
1992. As in other facility sections of the rule,
an alteration is deemed to begin with the
issuance of a notice to proceed or work
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order. The existing modifications must con-
form to ANSI A-117.1, Specifications for
Making Buildings and Facilities Accessible
to and Usable by the Physically Handicapped
1980, or the Uniform Federal Accessibility
Standard. (UFAS).

For example, if an entity used a Federal
grant or loan or money to make changes to
a building, it would already have had to com-
ply with the Uniform Federal Accessibility
Standards. Likewise, if a private entity, act-
ing without any Federal money in the
project, may have complied with the ANSI
Al117.1 standard. So long as the work was
done in conformity with the standard that
was in effect when the work was done, the al-
teration will be considered accessible.

However, because one modification was
made to a facility under one of these stand-
ards, the entity still has a responsibility to
make other modifications needed to comply
with applicable accessibility requirements.
For example, if an entity has made some
modifications to a key station according to
one of these older standards, but the modi-
fications do not make the key station en-
tirely accessible as this rule requires, then
additional modifications would have to be
made according to the standards of appendix
A. Suppose this entity has put an elevator
into the station to make it accessible to in-
dividuals who use wheelchairs. If the eleva-
tor does not fully meet appendix A stand-
ards, but met the applicable ANSI standard
when it was installed, it would not need fur-
ther modifications now. But if it had not al-
ready done so, the entity would have to in-
stall a tactile strip along the platform edge
in order to make the key station fully acces-
sible as provided in this rule. The tactile
strip would have to meet appendix A require-
ments.

The rule specifically provides that
‘“‘grandfathering’’ applies only to alterations
of individual elements and spaces and only
to the extent that provisions covering those
elements or spaces are found in UFAS or
AHSI A117.1. For example, alterations to the
telephones in a key station may have been
carried out in order to lower them to meet
the requirements of UFAS, but tele-
communications devices for the deaf (TDDs)
were not installed. (Neither UFAS nor the
ANSI standard include requirements con-
cerning TDDs). However, because appendix A
does contain TDD requirements, the key sta-
tion must now be altered in accordance with
the standards for TDDs. Similarly, earlier al-
teration of an entire station in accordance
with UFAS or the ANSI standard would not
relieve an entity from compliance with any
applicable provision concerning the gap be-
tween the platform between the platform
and the vehicle in a key station, because nei-
ther of these two standards addresses the
interface between vehicle and platform.
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New paragraph (c) of this section clarifies
a provision of the Access Board’s standards
concerning the construction of bus stop pads
at bus stops. The final Access Board stand-
ard (found at section 10.2.1(1) of appendix A
to part 37) has been rewritten slightly to
clear up confusion about the perceived nec-
essary construction of a bus stop pad. Sec-
tion 10.2.1(1) does not require that anyone
build a bus stop pad; it does specify what a
bus stop pad must look like, if it is con-
structed. The further clarifying language in
§37.9(c) explains that public entities must
exert control over the construction of bus
stop pads if they have the ability to do so.
The Access Board, as well as DOT, recognize
that most physical improvements related to
bus stops are out of the control of the transit
provider. Paragraph (c) of §37.9 merely notes
that where a transit provider does have con-
trol over the construction, it must exercise
that control to ensure that the pad meets
these specifications.

One further clarification concerning the
implication of this provision deals with a bus
loading island at which buses pull up on both
sides of the island. It would be possible to
read the bus pad specification to require the
island to be a minimum of 84 inches wide
(two widths of a bus stop pad), so that a lift
could be deployed from buses on both sides of
the island at the same time. A double-wide
bus pad, however, is likely to exceed avail-
able space in most instances.

Where there is space, of course, building a
double-wide pad is one acceptable option
under this rule. However, the combination of
a pad of normal width and standard oper-
ational practices may also suffice. (Such
practices could be offered as an equivalent
facilitation.) For example, buses on either
side of the island could stop at staggered lo-
cations (i.e., the bus on the left side could
stop several feet ahead of the bus on the
right side), so that even when buses were on
both sides of the island at once, their lifts
could be deployed without conflict. Where it
is possible, building the pad a little longer
than normal size could facilitate such an ap-
proach. In a situation where staggered stop
areas are not feasible, an operational prac-
tice of having one bus wait until the other’s
lift cycle had been completed could do the
job. Finally, the specification does not re-
quire that a pad be built at all. If there is
nothing that can be done to permit lift de-
ployment on both sides of an island, the
buses can stop on the street, or some other
location, so long as the lift is deployable.

Like §37.7, this section contains a provi-
sion allowing an entity to request approval
for providing accessibility through an equiv-
alent facilitation.

Section 37.11 Administrative Enforcement

This section spells out administrative
means of enforcing the requirements of the
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ADA. Recipients of Federal financial assist-
ance from DOT (whether public or private
entities) are subject to DOT’s section 504 en-
forcement procedures. The existing proce-
dures, including administrative complaints
to the DOT Office of Civil Rights, investiga-
tion, attempts at conciliation, and final re-
sort to proceedings to cut off funds to a non-
complying recipient, will continue to be
used.

In considering enforcement matters, the
Department is guided by a policy that em-
phasizes compliance. The aim of enforcement
action, as we see it, is to make sure that en-
tities meet their obligations, not to impose
sanctions for their own sake. The Depart-
ment’s enforcement priority is on failures to
comply with basic requirements and ‘‘pat-
tern or practice’” kinds of problems, rather
than on isolated operational errors.

Under the DOJ rules implementing title IT
of the ADA (28 CFR part 35), DOT is a ‘‘des-
ignated agency’” for enforcement of com-
plaints relating to transportation programs
of public entities, even if they do not receive
Federal financial assistance. When it re-
ceives such a complaint, the Department
will investigate the complaint, attempt con-
ciliation and, if conciliation is not possible,
take action under section 504 and/or refer the
matter to the DOJ for possible further ac-
tion.

Title III of the ADA does not give DOT any
administrative enforcement authority with
respect to private entities whose transpor-
tation services are subject to part 37. In its
title III rule (28 CFR part 36), DOJ assumes
enforcement responsibility for all title IIT
matters. If the Department of Transpor-
tation receives complaints of violations of
part 37 by private entities, it will refer the
matters to the DOJ.

It should be pointed out that the ADA in-
cludes other enforcement options. Individ-
uals have a private right of action against
entities who violate the ADA and its imple-
menting regulations. The DOJ can take vio-
lators to court. These approaches are not
mutually exclusive with the administrative
enforcement mechanisms described in this
section. An aggrieved individual can com-
plain to DOT about an alleged transpor-
tation violation and go to court at the same
time. Use of administrative enforcement pro-
cedures is not, under titles II and III, an ad-
ministrative remedy that individuals must
exhaust before taking legal action.

We also would point out that the ADA does
not assert any blanket preemptive authority
over state or local nondiscrimination laws
and enforcement mechanisms. While require-
ments of the ADA and this regulation would
preempt conflicting state or local provisions
(e.g., a building code or zoning ordinance
that prevents compliance with appendix A or
other facility accessibility requirements, a
provision of local law that said bus drivers
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could not leave their seats to help secure
wheelchair users), the ADA and this rule do
not prohibit states and localities from legis-
lating in areas relating to disability. For ex-
ample, if a state law requires a higher degree
of service than the ADA, that requirement
could still be enforced. Also, states and lo-
calities may continue to enforce their own
parallel requirements. For example, it would
be a violation of this rule for a taxi driver to
refuse to pick up a person based on that per-
son’s disability. Such a refusal may also be a
violation of a county’s taxi rules, subjecting
the violator to a fine or suspension of oper-
ating privileges. Both ADA and local rem-
edies could proceed in such a case.

Labor-management agreements cannot
stand in conflict with the requirements of
the ADA and this rule. For example, if a
labor-management agreement provides that
vehicle drivers are not required to provide
assistance to persons with disabilities in a
situation in which this rule requires such as-
sistance, then the assistance must be pro-
vided notwithstanding the agreement. Labor
and management do not have the authority
to agree to violate requirements of Federal
law.

Section 37.13 Effective Date for Certain Vehicle
Lift Specifications.

This section contains an explicit state-
ment of the effective date for vehicle lift
platform specifications. The Department has
decided to apply the new part 38 lift platform
specifications to solicitations after January
25, 1992. As in the October 4, 1990, rule imple-
menting the acquisition requirements; the
date of a solicitation is deemed to be the
closing date for the submission of bids or of-
fers in a procurement.

SUBPART B—APPLICABILITY

Section 37.21 Applicability—General

This section emphasizes the broad applica-
bility of part 37. Unlike section 504, the ADA
and its implementing rules apply to entities
whether or not they receive Federal finan-
cial assistance. They apply to private and
public entities alike. For entities which do
receive Federal funds, compliance with the
ADA and part 37 is a condition of compliance
with section 504 and 49 CFR part 27, DOT’s
section 504 rule.

Virtually all entities covered by this rule
also are covered by DOJ rules, either under
28 CFR part 36 as state and local program
providers or under 28 CFR part 35 as opera-
tors of places of public accommodation. Both
sets of rules apply; one does not override the
other. The DOT rules apply only to the enti-
ty’s transportation facilities, vehicles, or
services; the DOJ rules may cover the enti-
ty’s activities more broadly. For example, if
a public entity operates a transit system and
a zoo, DOT’s coverage would stop at the
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transit system’s edge, while DOJ’s rule
would cover the zoo as well.

DOT and DOJ have coordinated their rules,
and the rules have been drafted to be con-
sistent with one another. Should, in the con-
text of some future situation, there be an ap-
parent inconsistency between the two rules,
the DOT rule would control within the
sphere of transportation services, facilities
and vehicles.

Section 37.23 Service Under Contract

This section requires private entities to
‘“‘stand in the shoes’ of public entities with
whom they contract to provide transpor-
tation services. It ensures that, while a pub-
lic entity may contract out its service, it
may not contract away its ADA responsibil-
ities. The requirement applies primarily to
vehicle acquisition requirements and to serv-
ice provision requirements.

If a public entity wishes to acquire vehi-
cles for use on a commuter route, for exam-
ple, it must acquire accessible vehicles. It
may acquire accessible over-the-road buses,
it may acquire accessible full-size transit
buses, it may acquire accessible smaller
buses, or it may acquire accessible vans. It
does not matter what kind of vehicles it ac-
quires, so long as they are accessible. On the
other hand, if the public entity wants to use
inaccessible buses in its existing fleet for the
commuter service, it may do so. All replace-
ment vehicles acquired in the future must, of
course, be accessible.

Under this provision, a private entity
which contracts to provide this commuter
service stands in the shoes of the public enti-
ty and is subject to precisely the same re-
quirements (it is not required to do more
than the public entity). If the private entity
acquires vehicles used to provide the service,
the vehicles must be accessible. If it cannot,
or chooses not to, acquire an accessible vehi-
cle of one type, it can acquire an accessible
vehicle of another type. Like the public enti-
ty, it can provide the service with inacces-
sible vehicles in its existing fleet.

The import of the provision is that it re-
quires a private entity contracting to pro-
vide transportation service to a public entity
to follow the rules applicable to the public
entity. For the time being, a private entity
operating in its own right can purchase a
new over-the-road bus inaccessible to indi-
viduals who use wheelchairs. When that pri-
vate entity operates service under contract
to the public entity, however, it is just as ob-
ligated as the public entity itself to purchase
an accessible bus for use in that service,
whether or not it is an over-the-road bus.

The ‘‘stand in the shoes’ requirement ap-
plies not only to vehicles acquired by private
entities explicitly under terms of an exe-
cuted contract to provide service to a public
entity, but also to vehicles acquired ‘‘in con-
templation of use’ for service under such a
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contract. This language is included to ensure
good faith compliance with accessibility re-
quirements for vehicles acquired before the
execution of a contract. Whether a par-
ticular acquisition is in contemplation of use
on a contract will be determined on a case-
by-case basis. However, acquiring a vehicle a
short time before a contract is executed and
then using it for the contracted service is an
indication that the vehicle was acquired in
contemplation of use on the contract, as is
acquiring a vehicle obstensibly for other
service provided by the entity and then regu-
larly rotating it into service under the con-
tract.

The ‘‘stand in the shoes’ requirement is
applicable only to the vehicles and service
(public entity service requirements, like
§37.163, apply to a private entity in these sit-
uations) provided under contract to a public
entity. Public entity requirements clearly do
not apply to all phases of a private entity’s
operations, just because it has a contract
with a public entity. For example, a private
bus company, if purchasing buses for service
under contract to a public entity, must pur-
chase accessible buses. The same company,
to the extent permitted by the private entity
provisions of this part, may purchase inac-
cessible vehicles for its tour bus operations.

The Department also notes that the
“‘stands in the shoes’ requirement may dif-
fer depending on the kind of service in-
volved. The public entity’s ‘‘shoes’” are
shaped differently, for example, depending
on whether the public entity is providing
fixed route or demand responsive service to
the general public. In the case of demand re-
sponsive service, a public entity is not re-
quired to buy an accessible vehicle if its de-
mand responsive system, when viewed in its
entirety, provides service to individuals with
disabilities equivalent to its service to other
persons. A private contractor providing a
portion of this paratransit service would not
necessarily have to acquire an accessible ve-
hicle if this equivalency test is being met by
the system as a whole. Similarly, a public
entity can, after going through a ‘‘good faith
efforts’ search, acquire inaccessible buses. A
private entity under contract to the public
can do the same. ‘“‘Stand in the shoes” may
also mean that, under some circumstances, a
private contractor need not acquire acces-
sible vehicles. If a private company con-
tracts with a public school district to pro-
vide school bus service, it is covered, for that
purpose, by the exemption for public school
transportation.

In addition, the requirement that a private
entity play by the rules applicable to a pub-
lic entity can apply in situations involving
an ‘‘arrangement or other relationship’ with
a public entity other than the traditional
contract for service. For example, a private
utility company that operates what is, in es-
sence, a regular fixed route public transpor-
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tation system for a city, and which receives
section 3 or 9 funds from FTA via an agree-
ment with a state or local government agen-
cy, would fall under the provisions of this
section. The provider would have to comply
with the vehicle acquisition, paratransit,
and service requirements that would apply
to the public entity through which it re-
ceives the FTA funds, if that public entity
operated the system itself. The Department
would not, however, construe this section to
apply to situations in which the degree of
FTA funding and state and local agency in-
volvement is considerably less, or in which
the system of transportation involved is not
a de facto surrogate for a traditional public
entity fixed route transit system serving a
city (e.g., a private non-profit social service
agency which receives FTA section 16(b)(2)
funds to purchase a vehicle).

This section also requires that a public en-
tity not diminish the percentage of acces-
sible vehicles in its fleet through con-
tracting. For example, suppose a public enti-
ty has 100 buses in its fleet, of which 20 are
accessible, meaning that 20 percent of its
fleet is accessible. The entity decides to add
a fixed route, for which a contractor is en-
gaged. The contractor is supplying ten of its
existing inaccessible buses for the fixed
route. To maintain the 20 percent accessi-
bility ratio, there would have to be 22 acces-
sible buses out of the 110 buses now in oper-
ation in carrying out the public entity’s
service. The public entity could maintain its
20 percent level of accessibility through any
one or more of a number of means, such as
having the contractor to provide two acces-
sible buses, retrofitting two if its own exist-
ing buses, or accelerating replacement of
two of its own inaccessible buses with acces-
sible buses.

This rule applies the ‘‘stand in the shoes”
principle to transactions wholly among pri-
vate entities as well. For example, suppose a
taxi company (a private entity primarily en-
gaged in the business of transporting people)
contracts with a hotel to provide airport
shuttle van service. With respect to that
service, the taxi company would be subject
to the requirements for private entities not
primarily in the business of transporting
people, since it would be ‘‘standing in the
shoes’ of the hotel for that purpose.

Section 37.25 University Transportation
Systems

Private university-operated transportation
systems are subject to the requirements of
this rule for private entities not primarily
engaged in the business of transporting peo-
ple. With one important exception, public
university-operated transportation systems
are subject to the requirements of the rule
for public entities. The nature of the systems
involved—demand-responsive or fixed
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route—determines the precise requirements
involved.

For public university fixed route systems,
public entity requirements apply. In the case
of fixed route systems, the requirements for
commuter bus service would govern. This
has the effect of requiring the acquisition of
accessible vehicles and compliance with
most other provisions of the rule, but does
not require the provision of complementary
paratransit or submitting a paratransit plan.
As a result, private and public universities
will have very similar obligations under the
rule.

Section 37.27 Transportation for Elementary
and Secondary Education Systems

This section restates the statutory exemp-
tion from public entity requirements given
to public school transportation. This exten-
sion also applies to transportation of pre-
school children to Head Start or special edu-
cation programs which receive Federal as-
sistance. It also applies to arrangements per-
mitting pre-school children of school bus
drivers to ride a school bus or allowing teen-
age mothers to be transported to day care fa-
cilities at a school or along a school bus
route so that their mothers may continue to
attend school (See H. Rept. 101-485, pt. 1 at
27). The situation for private schools is more
complex. According to the provision, a pri-
vate elementary or secondary school’s trans-
portation system is exempt from coverage
under this rule if all three of the following
conditions are met: (1) The school receives
Federal financial assistance; (2) the school is
subject to section 504; and (3) the school’s
transportation system provides transpor-
tation services to individuals with disabil-
ities, including wheelchair users, equivalent
to those provided to individuals without dis-
abilities. The test of equivalency is the same
as that for other private entities, and is de-
scribed under §37.105. If the school does not
meet all these criteria, then it is subject to
the requirements of Part 37 for private enti-
ties not primarily engaged in the business of
transporting people.

The Department notes that, given the con-
stitutional law on church-state separation,
it is likely that church-affiliated private
schools do not receive Federal financial as-
sistance. To the extent that these schools’
transportation systems are operated by reli-
gious entities or entities controlled by reli-
gious organizations, they are not subject to
the ADA at all, so this section does not apply
to them.

Section 37.29 Private Providers of Taxi Service

This section first recites that providers of
taxi service are private entities primarily
engaged in the business of transporting peo-
ple which provide demand responsive service.
For purposes of this section, other transpor-
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tation services that involve calling for a car
and a driver to take one places (e.g., lim-
ousine services, of the kind that provide lux-
ury cars and chauffeurs for senior proms and
analogous adult events) are regarded as taxi
services.

Under the ADA, no private entity is re-
quired to purchase an accessible automobile.
If a taxi company purchases a larger vehicle,
like a van, it is subject to the same rules as
any other private entity primarily engaged
in the business of transporting people which
operates a demand responsive service. That
is, unless it is already providing equivalent
service, any van it acquires must be acces-
sible. Equivalent service is measured accord-
ing to the criteria of §37.105. Taxi companies
are not required to acquire vehicles other
than automobiles to add accessible vehicles
to their fleets.

Taxi companies are subject to non-
discrimination obligations. These obliga-
tions mean, first, that a taxi service may not
deny a ride to an individual with a disability
who is capable of using the taxi vehicles. It
would be discrimination to pass up a pas-
senger because he or she was blind or used a
wheelchair, if the wheelchair was one that
could be stowed in the cab and the passenger
could transfer to a vehicle seat. Nor could a
taxi company insist that a wheelchair user
wait for a lift-equipped van if the person
could use an automobile.

It would be discrimination for a driver to
refuse to assist with stowing a wheelchair in
the trunk (since taxi drivers routinely assist
passengers with stowing luggage). It would
be discrimination to charge a higher fee or
fare for carrying a person with a disability
than for carrying a non-disabled passenger,
or a higher fee for stowing a wheelchair than
for stowing a suitcase. (Charging the same
fee for stowing a wheelchair as for stowing a
suitcase would be proper, however.) The fact
that it may take somewhat more time and
effort to serve a person with a disability
than another passenger does not justify dis-
criminatory conduct with respect to pas-
sengers with disabilities.

State or local governments may run user-
side subsidy arrangements for the general
public (e.g., taxi voucher systems for senior
citizens or low-income persons). Under the
DOJ title II rule, these programs would have
to meet ‘‘program accessibility’’ require-
ments, which probably would require that
accessible transportation be made available
to senior citizens or low-income persons with
disabilities. This would not directly require
private taxi providers who accept the vouch-
ers to purchase accessible vehicles beyond
the requirements of this rule, however.

Section 37.31 Vanpools

This provision applies to public vanpool
systems the requirements for public entities
operating demand responsive systems for the
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general public. A public vanpool system is
one operated by a public entity, or in which
a public entity owns or purchases or leases
the vehicles. Lesser degrees of public in-
volvement with an otherwise private ride-
sharing arrangement (e.g., provision of park-
ing spaces, HOV lanes, coordination or clear-
inghouse services) do not convert a private
into a public system.

The requirement for a public vanpool sys-
tem is that it purchase or lease an accessible
vehicle unless it can demonstrate that it
provides equivalent service to individuals
with disabilities, including individuals who
use wheelchairs, as it provides to individuals
without disabilities. For a public vanpool
system, the equivalency requirement would
be met if an accessible vehicle is made avail-
able to and used by a vanpool when an indi-
vidual with a disability needs such a vehicle
to participate. Public vanpool systems may
meet this requirement through obtaining a
percentage of accessible vehicles that is rea-
sonable in light of demand for them by par-
ticipants, but this is not required, so long as
the entity can respond promptly to requests
for participation in a vanpool with the provi-
sion of an accessible van when needed.

There is no requirement for private van-
pools, defined as a voluntary arrangement in
which the driver is compensated only for ex-
penses.

Section 37.33 Airport Transportation Systems

Fixed route transportation systems oper-
ated by public airports are regarded by this
section as fixed route commuter bus sys-
tems. As such, shuttles among terminals and
parking lots, connector systems among the
airport and a limited number of other local
destinations must acquire accessible buses,
but are not subject to complementary para-
transit requirements. (If a public airport op-
erates a demand responsive system for the
general public, it would be subject to the
rules for demand responsive systems for the
general public.)

It should be noted that this section applies
only to transportation services that are op-
erated by public airports themselves (or by
private contractors who stand in their
shoes). When a regular urban mass transit
system serves the airport, the airport is sim-
ply one portion of its service area, treated
for purposes of this rule like the rest of its
service area.

Virtually all airports are served by taxi
companies, who are subject to §37.29 at air-
ports as elsewhere. In addition, many air-
ports are served by jitney or shuttle sys-
tems. Typically, these systems operate in a
route-deviation or similar variable mode in
which there are passenger-initiated decisions
concerning destinations. We view such sys-
tems as demand responsive transportation
operated by private entities primarily en-
gaged in the business of transporting people.
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Since many of these operators are small
businesses, it may be difficult for them to
meet equivalency requirements on their own
without eventually having all or nearly all
accessible vehicles, which could pose eco-
nomic problems. One suggested solution to
this problem is for the operators serving a
given airport to form a pool or consortium
arrangement, in which a number of shared
accessible vehicles would meet the transpor-
tations of individuals with disabilities. As in
other forms of transportation, such an ar-
rangement would have to provide service in
a nondiscriminatory way (e.g., in an inte-
grated setting, no higher fares for accessible
service).

Section 37.35 Supplemental Service for Other
Transportation Modes

This section applies to a number of situa-
tions in which an operator of another trans-
portation mode uses bus or other service to
connect its service with limited other points.

One instance is when an intercity railroad
route is set up such that the train stops out-
side the major urban center which is the ac-
tual destination for many passengers. Exam-
ples mentioned to us include bus service run
by Amtrak from a stop in Columbus, Wis-
consin, to downtown Madison, or from San
Jose to San Francisco. Such service is fixed
route, from the train station to a few points
in the metropolitan area, with a schedule
keyed to the train schedule. It would be re-
garded as commuter bus service, meaning
that accessible vehicles would have to be ac-
quired but complementary paratransit was
not required.

Another instance is one in which a com-
muter rail operator uses fixed route bus serv-
ice as a dedicated connection to, or exten-
sion of, its rail service. The service may go
to park and ride lots or other destinations
beyond the vicinity of the rail line. Again,
this service shares the characteristics of
commuter bus service that might be used
even if the rail line were not present, and
does not attempt to be a comprehensive
mass transit bus service for the area.

Of course, there may be instances in which
a rail operator uses demand responsive in-
stead of fixed route service for a purpose of
this kind. In that case, the demand respon-
sive system requirements of the rule would
apply.

Private entities (i.e., those operating
places of public accommodation) may oper-
ate similar systems, as when a cruise ship
operator provides a shuttle or connector be-
tween an airport and the dock. This service
is covered by the rules governing private en-
tities not primarily engaged in the business
of transporting people. Fixed route or de-
mand responsive rules apply, depending on
the characteristics of the system involved.
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One situation not explicitly covered in this
section concerns ad hoc transportation ar-
ranged, for instance, by a rail operator when
the train does not wind up at its intended
destination. For example, an Amtrak train
bound for Philadelphia may be halted at Wil-
mington by a track blockage between the
two cities. Usually, the carrier responds by
providing bus service to the scheduled des-
tination or to the next point where rail serv-
ice can resume.

The service that the carrier provides in
this situation is essentially a continuation
by other means of its primary service. We
view the obligation of the rail operator as
being to ensure that all passengers, includ-
ing individuals with disabilities, are pro-
vided service to the destination in a non-
discriminatory manner. This includes, for in-
stance, providing service in the most inte-
grated setting appropriate to the needs of
the individual and service that gets a pas-
senger with a disability to the destination as
soon as other passengers.

Section 37.37 Other Applications

The ADA specifically defines ‘‘public enti-
ty.” Anything else is a ‘‘private entity.”’” The
statute does not include in this definition a
private entity that receives a subsidy or
franchise from a state or local government
or is regulated by a public entity. Only
through the definition of ‘‘operates’ (see dis-
cussion of §37.23) do private entities’ rela-
tionships to public entities subject private
entities to the requirements for public enti-
ties. Consequently, in deciding which provi-
sions of the rule to apply to an entity in
other than situations covered by §37.23, the
nature of the entity—public or private—is
determinative.

Transportation service provided by public
accommodations is viewed as being provided
by private entities not primarily engaged in
the business of transporting people. Either
the provisions of this part applicable to de-
mand responsive or fixed route systems
apply, depending on the nature of a specific
system at a specific location. The distinction
between fixed route and demand responsive
systems is discussed in connection with the
definitions section above. It is the responsi-
bility of each private entity, in the first in-
stance, to assess the nature of each transpor-
tation system on a case-by-case basis and de-
termine the applicable rules.

On the other hand, conveyances used for
recreational purposes, such as amusement
park rides, ski lifts, or historic rail cars or
trolleys operated in museum settings, are
not viewed as transportation under this rule
at all. Other conveyances may fit into this
category as well.

The criterion for determining what re-
quirements apply is whether the convey-
ances are primarily an aspect of the rec-
reational experience itself or a means of get-
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ting from Point A to Point B. At a theme
park, for instance, a large roller coaster
(though a ‘‘train” of cars on a track) is a
public accommodation not subject to this
rule; the tram that transports the paying
customers around the park, with a stop at
the roller coaster, is a transportation system
subject to the ‘‘private, not primarily’ pro-
visions of this part.

Employer-provided transportation for em-
ployees is not covered by this part, but by
EEOC rules under title I of the ADA. (Public
entities are also subject to DOJ’s title II
rules with respect to employment.) This ex-
clusion from part 37 applies to transpor-
tation services provided by an employer
(whether access to motor pool vehicles,
parking shuttles, employer-sponsored van
pools) that is made available solely to its
own employees. If an employer provides serv-
ice to its own employees and other persons,
such as workers of other employers or cus-
tomers, it would be subject to the require-
ments of this part from private entities not
primarily engaged in the business of trans-
porting people or public entities, as applica-
ble.

The rule looks to the private entity actu-
ally providing the transportation service in
question in determining whether the ‘‘pri-
vate, primarily’’ or ‘“‘private, not primarily”’
rules apply. For example, Conglomerate,
Inc., owns a variety of agribusiness, petro-
chemical, weapons system production, and
fast food corporations. One of its many sub-
sidiaries, Green Tours, Inc., provides charter
bus service for people who want to view na-
tional parks, old-growth forests, and other
environmentally significant places. It is
probably impossible to say in what business
Conglomerate, Inc. is primarily engaged, but
it clearly is not transporting people. Green
Tours, Inc., on the other hand, is clearly pri-
marily engaged in the business of trans-
porting people, and the rule treats it as such.

On the other hand, when operating a trans-
portation service off to the side of to the
main business of a public accommodation
(e.g., a hotel shuttle), the entity as a whole
would be considered. Even if some dedicated
employees are used to provide the service,
shuttles and other systems provided as a
means of getting to, from, or around a public
accommodation remain solidly in the ‘‘pri-
vate, not primarily”’ category.

SUBPART C—TRANSPORTATION FACILITIES

Section 37.41 Construction of Transportation
Facilities by Public Entities

Section 37.41 contains the general require-
ment that all new facilities constructed
after January 25, 1992, be accessible to and
usable by individuals with disabilities. This
provision tracks the statute closely, and is
analogous to a provision in the DOJ regula-
tions for private entities. Section 226 of the
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ADA provides little discretion in this re-
quirement.

The requirement is keyed to construction
which ‘‘begins’ after January 25, 1992. The
regulation defines ‘‘begin’ to mean when a
notice to proceed order has been issued. This
term has a standard meaning in the con-
struction industry, as an instruction to the
contractor to proceed with the work.

Questions have been raised concerning
which standards apply before January 26,
1992. There are Federal requirements that
apply to all recipients of federal money, de-
pending on the circumstances.

First, if an entity is a Federal recipient
and uses Federal dollars to construct the fa-
cility, regulations implementing section 504
of the Rehabilitation Act of 1973 (29 U.S.C.
794), require the recipient to comply with the
Uniform Federal Accessibility Standards.

Second, since the Civil Rights Restoration
Act of 1987 (Pub. L. 100-259), an operation of
a recipient of federal funds would also have
to comply with section 504, even though the
activity was not paid for with Federal funds.
Thus, the Uniform Federal Accessibility
Standards would apply to this construction
as well.

As mentioned above, the Department in-
tends, in the period before January 26, 1991,
to view compliance with section 504 in light
of compliance with ADA requirements (this
point applies to alterations as well as new
construction). Consequently, in reviewing re-
quests for grants, contract approvals, exemp-
tions, etc., (whether with respect to ongoing
projects or new, experimental, or one-time
efforts), the Department will, as a policy
matter, seek to ensure compliance with ADA
standards.

Section 37.43 Alteration of Transportation
Facilities by Public Entities

This section sets out the accessibility re-
quirements that apply when a public entity
undertakes an alteration of an existing facil-
ity. In general, the section requires that any
alteration, to the maximum extent feasible,
results in the altered area being accessible to
and usable by individuals with disabilities,
including persons who use wheelchairs. The
provisions follow closely those adopted by
the DOJ, in its regulations implementing
title IIT of the ADA.

The section requires specific activities
whenever an alteration of an existing facil-
ity is undertaken.

First, if the alteration is made to a pri-
mary function area, (or access to an area
containing a primary function), the entity
shall make the alteration in such a way as to
ensure that the path of travel to the altered
area and the restrooms, telephones and
drinking fountains servicing the altered area
are readily accessible to and usable by indi-
viduals with disabilities, including individ-
uals who use wheelchairs.
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Second, alterations to drinking fountains,
telephones, and restrooms do not have to be
completed if the cost and scope of making
them accessible is disproportionate.

Third, the requirement goes into effect for
alterations begun after January 25, 1992.

Fourth, the term ‘“maximum extent fea-
sible”” means that all changes that are pos-
sible must be made. The requirement to
make changes to the maximum extent fea-
sible derives from clear legislative history.
The Senate Report states—

The phrase ‘‘to the maximum extent fea-
sible’” has been included to allow for the oc-
casional case in which the nature of an exist-
ing facility is such as to make it virtually
impossible to renovate the building in a
manner that results in its being entirely ac-
cessible to and usable by individuals with
disabilities. In all such cases, however, the
alteration should provide the maximum
amount of physical accessibility feasible.

Thus, for example the term ‘‘to the max-
imum extent feasible’’ should be construed
as not requiring entities to make building al-
terations that have little likelihood of being
accomplished without removing or altering a
load-bearing structural member unless the
load-bearing structural member is otherwise
being removed or altered as part of the alter-
ation. (S. Rept. 101-116, at 68).

Fifth, primary function means a major ac-
tivity for which the facility is intended. Pri-
mary function areas include waiting areas,
ticket purchase and collection areas, train or
bus platforms, baggage checking and return
areas, and employment areas (with some ex-
ceptions stated in the rule, for areas used by
service personnel that are very difficult to
access).

Sixth, ‘“‘path of travel’” means a contin-
uous, unobstructed way of pedestrian pas-
sage by means of which the altered area may
be approached, entered, and exited, and
which connects the altered area with an ex-
terior approach and includes restrooms, tele-
phones, and drinking fountains serving the
altered area. If changes to the path of travel
are disproportionate, then only those
changes which are not disproportionate are
to be completed.

Seven, the final rule specifies that costs
exceeding 20 percent would be dispropor-
tionate. This is consistent with the DOJ. In
determining costs, the Department intends
costs to be based on changes to the passenger
service area that is scheduled for alteration.

Finally, the Department has defined the
term ‘‘begin’’, in the context of begin an al-
teration that is subject to the alteration pro-
vision to mean when a notice to proceed or
work order is issued. Two terms are used (in-
stead of only notice to proceed in the con-
text of new construction) because many al-
terations may be carried out by the entity
itself, in which case the only triggering
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event would be a work order or similar au-
thorization to begin.

In looking at facility concepts like
‘‘disproportionality’” and ‘‘to the maximum
extent feasible,” the Department will con-
sider any expenses related to accessibility
for passengers. It is not relevant to consider
non-passenger related improvements (e.g.,
installing a new track bed) or to permit
‘“‘gold-plating” (attributing to accessibility
costs the expense of non-related improve-
ments, such as charging to accessibility
costs the price of a whole new door, when
only adding a new handle to the old door was
needed for accessibility).

Section 37.47 Key Stations in Light and Rapid
Rail Systems

Section 37.49 Designation of Responsible Per-
son(s) for Intercity and Commuter Rail Sta-
tions

This section sets forth a mechanism for de-
termining who bears the legal and financial
responsibility for accessibility modifications
to a commuter and/or intercity rail station.
The final provision of the section is the most
important. It authorizes all concerned par-
ties to come to their own agreement con-
cerning the allocation of responsibility.
Such an agreement can allocate responsi-
bility in any way acceptable to the parties.
The Department strongly encourages parties
to come to such an agreement.

In the absence of such an agreement, a
statutory/regulatory scheme allocates re-
sponsibility. In the first, and simplest, situa-
tion posed by the statute, a single public en-
tity owns more than 50 percent of the sta-
tion. In this case, the public entity is the re-
sponsible person and nobody else is required
to bear any of the responsibility.

In the second situation, a private entity
owns more than 50 percent of the station.
The private entity need not bear any of the
responsibility for making the station acces-
sible. A public entity owner of the station,
who does not operate passenger railroad
service through the station, is not required
to bear any of the responsibility for making
the station accessible. The total responsi-
bility is divided between passenger railroads
operating service through the station, on the
basis of respective passenger boardings. If
there is only one railroad operating service
through the station, it bears the total re-
sponsibility.

The Department believes that reference to
passenger boardings is the most equitable
way of dividing responsibility among rail-
roads, since the number of people drawn to
the station by each is likely to reflect ‘‘cost
causation’ quite closely. The Department
notes, however, that, as passenger boarding
percentages change over time, the portion of
responsibility assigned to each party also
may change. Station modifications may in-
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volve long-term capital investment and plan-
ning, while passenger boarding percentages
are more volatile. Some railroads may stop
serving a station, while others may begin
service, during the period of time before
modifications to the station are complete.
To help accommodate such situations, the
rule refers to passenger boardings ‘‘over the
entire period during which the station is
made accessible.”

This language is intended to emphasize
that as circumstances change, the parties in-
volved have the responsibility to adjust their
arrangements for cost sharing. For example,
suppose Railroad A has 30 percent of the pas-
senger boardings in year 1, but by year 10 has
60 percent of the boardings. It would not be
fair for Railroad A to pay only 30 percent of
the costs of station modifications occurring
in later years. Ultimately, the total cost
burden for modifying the station over (for
example) 20 years would be allocated on the
share of the total number or boardings at-
tributable to each railroad over the whole 20
year period, in order to avoid such unfair-
ness.

The third, and most complicated, situation
is one in which no party owns 50 percent of
the station. For example, consider the fol-
lowing hypothetical situation:

Ownershi Boardings

Party percentagg percenta%e

Private freight RR .. 40 0
City ...... 30 0
Amtrak . 0 25
Commuter A 30 50
Commuter B ... 0 25

The private freight railroad drops out of the
calculation of who is responsible. All of the
responsibility would be allocated among four
public entities: the city (a public entity who
does not operate railroad service), Amtrak,
and the two commuter railroads. Half the re-
sponsibility would go to public entity owners
of the station (whether or not they are rail-
roads who run passenger service through the
station). The other half of the responsibility
would go to railroads who run passenger
service through the station (whether or not
they are station owners).

On the ownership side of the equation, the
city and Commuter A each own half of that
portion of the station that is not owned by
the private freight railroad. Therefore, the
two parties divide up the ownership half of
the responsibility equally. Based on their
ownership interest, each of these two parties
bears 25 percent of the responsibility for the
entire station. Note that, should ownership
percentages or owners change over the pe-
riod during which the station is to be made
accessible, these percentages may change. It
is ownership percentage over this entire pe-
riod that ultimately determines the percent-
age of responsibility.
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On the passenger rail operations side of the
equation, 50 percent of passenger boardings
are attributable to Commuter A and 25 per-
cent each to Commuter B and Amtrak.
Therefore, half of this portion of the respon-
sibility belongs to Commuter A, while a
quarter share each goes to the other rail-
roads. This means that, based on passenger
boardings, 256 percent of the responsibility
goes to Commuter A, 12.5 percent to Com-
muter B, and 12.5 percent to Amtrak. Again,
it is the proportion of passenger boardings
over the entire length of the period during
which the station is made accessible that ul-
timately determines the percentage of re-
sponsibility.

In this hypothetical, Commuter A is re-
sponsible for a total of 50 percent of the re-
sponsibility for the station. Commuter A is
responsible for 25 percent of the responsi-
bility because of its role as a station owner
and another 25 percent because of its oper-
ation of passenger rail service through the
station.

The Department recognizes that there will
be situations in which application of this
scheme will be difficult (e.g., involving prob-
lems with multiple owners of a station whose
ownership percentages may be difficult to
ascertain). The Department again empha-
sizes that agreement among the parties is
the best way of resolving these problems, but
we are willing to work with the parties to
ensure a solution consistent with this rule.

Section 37.51 Key Stations in Commuter Rail
Systems

These sections require that key stations in
light, rapid, and commuter rail systems be
made accessible as soon as practicable, but
no later than July 26, 1993. Being made ac-
cessible, for this purpose, means complying
with the applicable provisions of appendix A
to this part. ‘“‘As soon as practicable’’ means
that, if modification can be made before July
26, 1993, they must be. A rail operator that
failed to make a station accessible by July
1993 would be in noncompliance with the
ADA and this rule, except in a case where an
extension of time had been granted.

What is a key station? A key station is one
designated as such by the commuter author-
ity or light/rapid rail operator, through the
planning process and public participation
process set forth in this section. The five cri-
teria listed in the regulation are intended to
guide the selection process but, while the en-
tity must take these criteria into account
(and this consideration must be reflected in
the planning process and documents), they
are not mandatory selection standards. That
is, it is not required that every station that
meets one of the criteria be designated as a
key station. Since the criteria are not man-
datory selection standards, the under-
standing of their terms is also a matter ap-
propriately left to the planning process. A
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tight, legalistic definition is not necessary
in the context of factors intended for consid-
eration. For instance, what constitutes a
major activity center or how close a station
needs to be to another station to not be des-
ignated as key depend largely on local fac-
tors that it would not be reasonable to speci-
fy in this rule.

Given the wide discretion permitted to rail
operators in identifying key stations, there
would be no objection to identifying as a key
station a new (presumably accessible) sta-
tion now under construction. Doing so would
involve consideration of the key station cri-
teria and would be subject to the planning/
public participation process.

If an extension to a rail system (e.g., a
commuter system) is made, such that the
system comes to include existing inacces-
sible stations that have not previously been
part of the system, the Department con-
strues the ADA to require application of key
station accessibility in such a situation. The
same would be true for a new start com-
muter rail system that began operations
using existing stations. Key station plan-
ning, designation of key stations, and with
being consistent with the ADA would be re-
quired. The Department would work with the
commuter authority involved on a case-by-
case basis to determine applicable time lim-
its for accessibility, consistent with the time
frames of the ADA.

The entity must develop a compliance
plan, subject to the public participation and
planning process set forth in paragraph (d) of
each of these sections. Note that this plan
must be completed by July 26, 1992, not Jan-
uary 26, 1992, as in the case of paratransit
plans. The key station plans must be sub-
mitted to FTA at that time. (The statute
does not require FTA approval of the plans,
however.).

A rail operator may request an extension
of the July 1993 completion deadline for ac-
cessibility modifications to one or more key
stations. The extension for light and rapid
rail stations can be up to July 2020, though
two thirds of the key stations (per the legis-
lative history of the statute, selected in a
way to maximize accessibility to the whole
system) must be accessible by July 2010.

Commuter rail stations can be extended up
to July 2010.

Requests for extension of time must be
submitted by July 26, 1992. FTA will review
the requests on a station-by-station basis ac-
cording to the statutory criterion, which is
whether making the station accessible re-
quires extraordinarily expensive alterations.
An extraordinarily expensive alteration is
raising the entire platform, installing an ele-
vator, or making another alteration of simi-
lar cost and magnitude. If another means of
making a station accessible (e.g., installa-
tion of a mini-high platform in a station
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where it is not necessary to install an eleva-
tor or to provide access to the platform for
wheelchair users), then an extension can be
granted only if the rail operator shows that
the cost and magnitude of the alteration is
similar to that of an elevator installation or
platform raising.

The rule does not include a specific dead-
line for FTA consideration of an extension
request. However, since we are aware that, in
the absence of an extension request, accessi-
bility must be completed by July 1993, we
will endeavor to complete review of plans as
soon as possible, to give as much lead time
as possible to local planning and implemen-
tation efforts.

Once an extension is granted, the exten-
sion applies to all accessibility modifications
in the station. However, the rail operator
should not delay non-extraordinarily expen-
sive modifications to the station. The key
station plan and any extension request
should include a schedule for phasing in non-
extraordinarily expensive modifications to
the station. For example, even if a key sta-
tion is not going to be accessible to wheel-
chair users for 15 years, pending the installa-
tion of an elevator, the rail operator can im-
prove its accessibility to persons with visual
impairments by installing tactile strips.

An extension cannot be granted except for
a particular station which needs an extraor-
dinarily expensive modification. An exten-
sion cannot be granted non-extraordinarily
expensive changes to Station B because the
extraordinarily expensive changes to Station
A will absorb many resources. Non-extraor-
dinarily expensive changes, however costly
considered collectively for a system, are not,
under the statute, grounds for granting an
extension to one or more stations or the
whole system. Only particular stations
where an extraordinarily expensive modifica-
tion must be made qualify for extensions.

The FTA Administrator can approve, mod-
ify, or disapprove any request for an exten-
sion. For example, it is not a forgone conclu-
sion that a situation for which an extension
is granted will have the maximum possible
extension granted. If it appears that the rail
operator can make some stations accessible
sooner, FTA can grant an extension for a
shorter period (e.g., 2005 for a particular sta-
tion rather than 2010).

Section 37.53 Exception for New York and
Philadelphia

Consistent with the legislative history of
the ADA, this section formally recognizes
the selection of key stations in two identi-
fied litigation settlement agreements in New
York and Philadelphia as in compliance with
the ADA. Consequently, the entities involved
can limit their key station planning process
to issues concerning the timing of key sta-
tion accessibility. The section references
also §37.9, which provides that key station
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accessibility alterations which have already
been made, or which are begun before Janu-
ary 26, 1992, and which conform to specified
prior standards, do not have to be re-modi-
fied. On the other hand, alterations begun
after January 25, 1992 (including forthcoming
key station modifications under the New
York and Philadelphia agreements), must
meet the requirements of appendix A to this
part.

This is an exception only for the two speci-
fied agreements. There are no situations in
which other cities can take advantage of this
provision. Nor are the provisions of the two
agreements normative for other cities. Other
cities must do their own planning, with in-
volvement from local citizens, and cannot
rely on agreements unique to New York and
Philadelphia to determine the appropriate
number of percentage of key stations or
other matters.

Section 37.57 Required Cooperation

This section implements §242(e)(2)(C) of
the ADA, which treats as discrimination a
failure, by an owner or person in control of
an intercity rail station, to provide reason-
able cooperation to the responsible persons’
efforts to comply with accessibility require-
ments. For example, the imposition by the
owner of an unreasonable insurance bond
from the responsible person as a condition of
making accessibility modifications would
violate this requirement. See H. Rept. 101-485
at 53.

The statute also provides that failure of
the owner or person in control to cooperate
does not create a defense to a discrimination
suit against the responsible person, but the
responsible person would have a third party
action against the uncooperative owner or
person in control. The rule does not restate
this portion of the statute in the regulation,
since it would be implemented by the courts
if such an action is brought. Since coopera-
tion is also a regulatory requirement, how-
ever, the Department could entertain a sec-
tion 504 complaint against a recipient of Fed-
eral funds who failed to cooperate.

The House Energy and Commerce Com-
mittee provided as an example of an action
under this provision a situation in which a
failure to cooperate leads to a construction
delay, which in turn leads to a lawsuit by an
individual with disabilities against the re-
sponsible person for missing an accessibility
deadline. The responsible person could not
use the lack of cooperation as a defense in
the lawsuit, but the uncooperative party
could be made to indemnify the responsible
person for damages awarded the plaintiff.
Also, a responsible person could obtain an in-
junction to force the recalcitrant owner or
controller of the station to permit accessi-
bility work to proceed. (Id.)

This provision does not appear to be in-
tended to permit a responsible person to seek
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contribution for a portion of the cost of ac-
cessibility work from a party involved with
the station whom the statute and §37.49 do
not identify as a responsible person. It sim-
ply provides a remedy for a situation in
which someone impedes the responsible per-
son’s efforts to comply with accessibility ob-
ligations.

Section 37.59 Differences in Accessibility
Completion Date Requirements

Portions of the same station may have dif-
ferent accessibility completion date require-
ments, both as the result of different statu-
tory time frames for different kinds of sta-
tions and individual decisions made on re-
quests for extension. The principle at work
in responding to such situations is that if
part of a station may be made accessible
after another part, the ‘‘late” part of the
work should not get in the way of people’s
use of modifications resulting from the
‘“‘early’’ part.

For example, the commuter part of a sta-
tion may have to be made accessible by July
1993 (e.g., there is no need to install an eleva-
tor, and platform accessibility can be
achieved by use of a relatively inexpensive
mini-high platform). The Amtrak portion of
the same station, by statute, is required to
be accessible as soon as practicable, but no
later than July 2010. If there is a common en-
trance to the station, that commuter rail
passengers and Amtrak passengers both use,
or a common ticket counter, it would have
to be accessible by July 1993. If there were a
waiting room used by Amtrak passengers but
not commuter passengers (who typically
stand and wait on the platform at this sta-
tion), it would not have to be accessible by
July 1993, but if the path from the common
entrance to the commuter platform went
through the waiting room, the path would
have to be an accessible path by July 1993.

Section 37.61 Public Transportation Programs
and Activities in Existing Facilities

This section implements section 228(a) of
the ADA and establishes the general require-
ment for entities to operate their transpor-
tation facilities in a manner that, when
viewed in its entirety, is accessible to and
usable by individuals with disabilities. The
section clearly excludes from this require-
ment access by persons in wheelchairs, un-
less these changes would be necessitated by
the alterations or key station provisions.

This provision is intended to cover activi-
ties and programs of an entity that do not
rise to the level of alteration. Even if an en-
tity is not making alterations to a facility,
it has a responsibility to conduct its pro-
gram in an accessible manner. Examples of
possible activities include user friendly
farecards, schedules, of edge detection on
rail platforms, adequate lighting, tele-
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communication display devices (TDDs) or
text telephones, and other accommodations
for use by persons with speech and hearing
impairments, signage for people with visual
impairments, continuous pathways for per-
sons with visual and ambulatory impair-
ments, and public address systems and
clocks.

The Department did not prescribe one list
of things that would be appropriate for all
stations. For example, we believe that tac-
tile strips are a valuable addition to plat-
forms which have drop-offs. We also believe
that most larger systems, to the extent they
publish schedules, should make those sched-
ules readily available in alternative formats.
We encourage entities to find this another
area which benefits from its commitment to
far-reaching public participation efforts.

SUBPART D—ACQUISITION OF ACCESSIBLE
VEHICLES BY PUBLIC ENTITIES

Section 37.71 Purchase or Lease of New Non-
Rail Vehicles by Public Entities Operating
Fixed Route Systems

This section sets out the basic acquisition
requirements for a public entity purchasing
a new vehicle. Generally, the section re-
quires any public entity who purchases or
leases a new vehicle to acquire an accessible
vehicle. There is a waiver provision if lifts
are unavailable and these provisions track
the conditions in the ADA. One statutory
condition, that the public entity has made a
good faith effort to locate a qualified manu-
facturer to supply the lifts, presumes a di-
rect relationship between the transit pro-
vider and the lift manufacturer. In fact, it is
the bus manufacturer, rather than the tran-
sit provider directly, who would have the
task of looking for a supplier of lifts to meet
the transit provider’s specifications. The
task must still be performed, but the regula-
tion does not require the transit provider to
obtain actual information about available
lifts. Rather the bus manufacturer obtains
the information and provides this assurance
to the entity applying for the waiver, and
the entity may rely on this representation.
More specifically, the regulation requires
that each waiver request must include a
copy of the written solicitation (showing
that it requested lift-equipped vehicles) and
written responses from lift manufacturers to
the vehicle manufacturer documenting their
inability to provide the lifts. The informa-
tion from the lift manufacturer must also in-
clude when the lifts will be available.

In addition, the waiver request must in-
clude copies of advertisements in trade pub-
lications and inquiries to trade associations
seeking lifts for the buses. The public entity
also must include a full justification for the
assertion that a delay in the bus procure-
ment sufficient to obtain a lift-equipped bus
would significantly impair transportation
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services in the community. There is no
length of time that would be a per se delay
constituting a ‘‘significant impairment”. It
will be more difficult to obtain a waiver if a
relatively short rather than relatively
lengthy delay is involved. A showing of time-
tables, absent a showing of significant im-
pairment of actual transit services, would
not form a basis for granting a waiver.

Any waiver granted by the Department
under this provision will be a conditional
waiver. The conditions are intended to en-
sure that the waiver provision does not cre-
ate a loophole in the accessible vehicle ac-
quisition requirement that Congress in-
tended to impose. The ADA requires a waiver
to be limited in duration and the rule re-
quires a termination date to be included. The
date will be established on the basis of the
information the Department receives con-
cerning the availability of lifts in the waiver
request and elsewhere. In addition, so that a
waiver does not become open-ended, it will
apply only to a particular procurement. If a
transit agency wants a waiver for a subse-
quent delivery of buses in the procurement,
or another procurement entirely, it will have
to make a separate waiver request.

For example, if a particular order of buses
is delivered over a period of time, each deliv-
ery would be the potential subject of a waiv-
er request. First, the entity would request a
waiver for the first shipment of buses. If all
of the conditions are met, the waiver would
be granted, with a date specified to coincide
with the due date of the lifts. When the lifts
become available those buses would have to
be retrofitted with the lifts. A subsequent
delivery of buses—on the same order—would
have to receive its own waiver, subject to the
same conditions and specifications of the
first waiver.

The purpose of the waiver, as the Depart-
ment construes it, is to address a situation
in which (because of a sudden increase in the
number of lift-equipped buses requested) 1lift
manufacturers are unable to produce enough
lifts to meet the demand in a timely fashion.

Section 37.73 Purchase or Lease of Used Non-
Rail Vehicles by Public Entities Operating a
Fired Route System

The basic rule is that an acquisition of a
used vehicle would have to be for an acces-
sible vehicle.

There is an exception, however, for situa-
tions in which the transit provider makes a
good faith effort to obtain accessible used
vehicles but does not succeed in finding
them. The ADA requires transit agencies to
purchase accessible used vehicles, providing
a ‘‘demonstrated good faith efforts’ excep-
tion to the requirement. The reports of the
Senate Committee on Labor and Human Re-
sources and the House Committee on Edu-
cation and Labor offered the following guid-
ance on what ‘‘good faith efforts’ involve:
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The phrase ‘‘demonstrated good faith ef-
forts’” is intended to require a nationwide
search and not a search limited to a par-
ticular region. For instance, it would not be
enough for a transit operator to contact only
the manufacturer where the transit author-
ity usually does business to see if there are
accessible used buses. It involves the transit
authority advertising in a trade magazine,
i.e., Passenger Transport, or contacting the
transit trade association, American Public
Transit Association (APTA), to determine
whether accessible used vehicles are avail-
able. It is the Committee’s expectation that
as the number of buses with lifts increases,
the burden on the transit authority to dem-
onstrate its inability to purchase accessible
vehicles despite good faith efforts will be-
come more and more difficult to satisfy. S.
Rept. 101-116 at 49; H. Rept. 101-485 at 90.

Consistent with this guidance, this section
requires that good faith efforts include speci-
fying accessible vehicles in bid solicitations.
The section also requires that the entity re-
tain for two years documentation of that ef-
fort, and that the information be available
to FTA and the public.

It does not meet the good faith efforts re-
quirement to purchase inaccessible, rather
than accessible, used buses, just because the
former are less expensive, particularly if the
difference is a difference attributable to the
presence of a lift. There may be situations in
which good faith efforts involve buying fewer
accessible buses in preference to more inac-
cessible buses.

The public participation requirements in-
volved in the development of the paratransit
plans for all fixed route operators requires
an ongoing relationship, including extensive
outreach, to the community likely to be
using its accessible service. We believe that
it will be difficult to comply with the public
participation requirements and not involve
the affected community in the decisions con-
cerning the purchase or lease of used acces-
sible vehicles.

There is an exception to these require-
ments for donated vehicles. Not all ‘‘zero
dollar” transfers are donations, however.
The legislative history to this provision pro-
vides insight.

It is not the Committee’s intent to make
the vehicle accessibility provisions of this
title applicable to vehicles donated to a pub-
lic entity. The Committee understands that
it is not usual to donate vehicles to a public
entity. However, there could be instances
where someone could conceivably donate a
bus to a public transit operator in a will. In
such a case, the transit operators should not
be prevented from accepting a gift.

The Committee does not intend that this
limited exemption for donated vehicles be
used to circumvent the intent of the ADA.
For example, a local transit authority could
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not arrange to be the recipient of donated in-
accessible buses. This would be a violation of
the ADA. S. Rpt. 101-116, at 46; H. Rpt. 101-
486, at 87.

Entities interested in accepting donated
vehicles must submit a request to FTA to
verify that the transaction is a donation.

There is one situation, in which a vehicle
has prior use is not treated as a used vehicle.
If a vehicle has been remanufactured, and it
is within the period of the extension of its
useful life, it is not viewed as a used vehicle
(see H. Rept. 101-485, Pt 1 at 27). During this
period, such a vehicle may be acquired by an-
other entity without going through the good
faith efforts process. This is because, at the
time of its remanufacture, the bus would
have been made as accessible if feasible.
When the vehicle has completed its extended
useful life (e.g., the beginning of year six
when its useful life has extended five years),
it becomes subject to used bus requirements.

Section 37.75 Remanufacture of Non-Rail Vehi-
cles and Purchase or Lease of Remanufac-
tured Non-rail Vehicles by Public Entities Op-
erating Fixed Route Systems

This section tracks the statute closely,
and contains the following provisions. First,
it requires any public entity operating a
fixed route system to purchase an accessible
vehicle if the acquisition occurs after August
25, 1990, if the vehicle is remanufactured
after August 25, 1990, or the entity contracts
or undertakes the remanufacture of a vehicle
after August 25, 1990. The ADA legislative
history makes it clear that remanufacture is
to include changes to the structure of the ve-
hicle which extend the useful life of the vehi-
cle for five years. It clearly is not intended
to capture things such as engine overhauls
and the like.

The term remanufacture, as used in the
ADA context, is different from the use of the
term in previously issued FTA guidance. The
term has a specific meaning under the ADA:
there must be structural work done to the
vehicle and the work must extend the vehi-
cle’s useful life by five years.

The ADA imposes no requirements on what
FTA traditionally considers bus rehabilita-
tion. Such work involves rebuilding a bus to
original specifications and focuses on me-
chanical systems and interiors. Often this
work includes replacing components. It is
less extensive than remanufacture.

The statute, and the rule, includes an ex-
ception for the remanufacture of historical
vehicles. This exception applies to the re-
manufacture of or purchase of a remanufac-
tured vehicle that (1) is of historic character;
(2) operates solely on a segment of a fixed
route system which is on the National Reg-
ister of Historic Places; and (3) making the
vehicle accessible would significantly alter
the historic character of the vehicle. The ex-
ception only extends to the remanufacture
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that would alter the historic character of the
vehicle. All modifications that can be made
without altering the historic character (such
as slip resistant flooring) must be done.

Section 37.77 Purchase or Lease of New Non-
Rail Vehicles by Public Entities Operating a
Demand Responsive System for the General
Public

Section 224 of the ADA requires that a pub-
lic entity operating a demand responsive sys-
tem purchase or lease accessible new vehi-
cles, for which a solicitation is made after
August 25, 1990, unless the system, when
viewed in its entirety, provides a level of
service to individuals with disabilities, in-
cluding individuals who use wheelchairs,
equivalent to the level of service provided to
individuals without disabilities. This section
is the same as the October 4, 1990 final rule
which promulgated the immediately effec-
tive acquisition requirements of the ADA.

The Department has been asked to clarify
what ‘‘accessible when viewed in its en-
tirety’”” means in the context of a demand re-
sponsive system being allowed to purchase
an inaccessible vehicle. First, it is important
to note that this exception applies only to
demand responsive systems (and not fixed
route systems). The term ‘‘equivalent serv-
ice” was discussed during the passage of the
ADA. Material from the legislative history
indicates that ‘“when viewed in its entirety/
equivalent service” means that ‘“when all as-
pects of a transportation system are ana-
lyzed, equal opportunities for each indi-
vidual with a disability to use the transpor-
tation system must exist. (H. Rept. 101-184,
Pt. 2, at 95; S. Rept. 101-116 at 54). For exam-
ple, both reports said that ‘‘the time delay
between a phone call to access the demand
responsive system and pick up the individual
is not greater because the individual needs a
lift or ramp or other accommodation to ac-
cess the vehicle.” (Id.)

Consistent with this, the Department has
specified certain service criteria that are to
be used when determining if the service is
equivalent. As in previous rulemakings on
this provision, the standards (which include
service area, response time, fares, hours and
days of service, trip purpose restrictions, in-
formation and reservations capability, and
other capacity constraints) are not absolute
standards. They do not say, for example,
that a person with a disability must be
picked up in a specified number of hours. The
requirement is that there must be equivalent
service for all passengers, whether or not
they have a disability. If the system provides
service to persons without disabilities within
four hours of a call for service, then pas-
sengers with disabilities must be afforded
the same service.

The Department has been asked specifi-
cally where an entity should send its
‘‘equivalent level of service’ certifications.
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We provide the following: Equivalent level of
service certifications should be submitted to
the state program office if you are a public
entity receiving FTA funds through the
state. All other entities should submit their
equivalent level of service certifications to
the FTA regional office (listed in appendix B
of this part). Certifications must be sub-
mitted before the acquisition of the vehicles.

Paragraph (e) of this section authorizes a
waiver for the unavailability of lifts. Since
demand responsive systems need not pur-
chase accessible vehicles if they can certify
equivalent service, the Department has been
asked what this provision is doing in this
section.

Paragraph (e) applies in the case in which
an entity operates a demand responsive sys-
tem, which is not equivalent, and the entity
cannot find accessible vehicles to acquire. In
this case, the waiver provisions applicable to
a fixed route entity purchasing or leasing in-
accessible new vehicles applies to the de-
mand responsive operator as well.

Section 37.79 Purchase or Lease of New Rail
Vehicles by Public Entities Operating Rapid
or Light Rail Systems

This section echoes the requirement of
§37.71—all new rail cars must be accessible.

Section 37.81 Purchase or Lease of Used Rail
Vehicles by Public Entities Operating Rapid
or Light Rail Systems

This section lays out the requirements for
a public entity acquiring a used rail vehicle.
The requirements and standards are the
same as those specified for non-rail vehicles
in §37.73. While we recognize it may create
difficulties for entities in some situations,
the statute does not include any extension or
short-term leases. The Department will con-
sider, in a case-by-case basis, how the good
faith efforts requirement would apply in the
case of an agreement between rail carriers to
permit quick-response, short-term leases of
cars over a period of time.

Section 37.83 Remanufacture of Rail Vehicles
and Purchase or Lease of Remanufactured
Rail Vehicles by Public Entities Operating
Rapid or Light Rail System

This section parallels the remanufacturing
section for buses, including the exception for
historical vehicles. With respect to an entity
having a class of historic vehicles that may
meet the standards for the historic vehicle
exception (e.g., San Francisco cable cars),
the Department would not object to a re-
quest for application of the exception on a
system-wide, as approved to car-by-car,
basis.
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Section 37.85 Purchase or Lease of New
Intercity and Commuter Rail Cars

This section incorporates the statutory re-
quirement that new intercity and commuter
rail cars be accessible. The specific accessi-
bility provisions of the statute (for example,
there are slightly different requirements for
intercity rail cars versus commuter rail
cars) are specified in part 38 of this regula-
tion. These standards are adopted from the
voluntary guidelines issues by the Access
Board. The section basically parallels the ac-
quisition requirements for buses and other
vehicles. It should be noted that the defini-
tion of commuter rail operator clearly al-
lows for additional operators to qualify as
commuter, since the definition describes the
functional characteristics of an operator, as
well as listing existing commuter rail opera-
tors.

We would point out that the ADA applies
this requirement to all new vehicles. This in-
cludes not only vehicles and systems that
currently are being operated in the U.S., but
new, experimental, or imported vehicles and
systems. The ADA does not stand in the way
of new technology, but it does require that
new technology, and the benefits it brings,
be accessible to all persons, including those
with disabilities. This point applies to all ve-
hicle acquisition provisions of this regula-
tion, whether for rail or non-rail, private or
public, fixed route or demand responsive ve-
hicles and systems.

Section 37.87 Purchase or Lease of Used
Intercity and Commuter Rail Cars

The section also parallels closely the re-
quirements in the ADA for the purchase or
lease of accessible used rail vehicles. We ac-
knowledge that, in some situations, the stat-
utory requirement for to make good faith ef-
forts to acquire accessible used vehicles may
create difficulties for rail operators attempt-
ing to lease rail cars quickly for a short time
(e.g., as fill-ins for cars which need repairs).
In some cases, it may be possible to mitigate
these difficulties through means such as
making good faith efforts with respect to an
overall agreement between two rail opera-
tors to make cars available to one another
when needed, rather than each time a car is
provided under such an agreement.

Section 37.89 Remanufacture of Intercity and
Commuter Rail Cars

This section requires generally that re-
manufactured cars be made accessible, to the
maximum extent feasible. Feasible is defined
in paragraph (c) of the section to be ‘‘unless
an engineering analysis demonstrates that
remanufacturing the car to be accessible
would have a significant adverse effect on
the structural integrity of the car.” In-
creased cost is not a reason for viewing other
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sections of this subpart concerning remanu-
factured vehicles.

In addition, this section differs from the
counterpart sections for non-rail vehicles
and light and rapid rail vehicles in two ways.
First, the extension of useful life needed to
trigger the section is ten rather than five
years. Second, there is no historic vehicle ex-
ception. Both of these differences are statu-
tory.

Remanufacture of vehicles implies work
that extends their expected useful life of the
vehicle. A mid-life overhaul, not extending
the total useful life of the vehicle, would not
be viewed as a remanufacture of the vehicle.

Section 37.93 One Car Per Train Rule

This section implements the statutory di-
rective that all rail operators (light, rapid,
commuter and intercity) have at least one
car per train accessible to persons with dis-
abilities, including individuals who use
wheelchairs by July 26, 1995. (See ADA sec-
tions 242(a)(1), 242(b)(1), 228(b)(1).) Section
37.93 contains this general requirement. In
some cases, entities will meet the one-car-
per train rule through the purchase of new
cars. In this case, since all new rail vehicles
have to be accessible, compliance with this
provision is straightforward.

However, certain entities may not be pur-
chasing any new vehicles by July 26, 1995, or
may not be purchasing enough vehicles to
ensure that one car per train is accessible. In
these cases, these entities will have to ret-
rofit existing cars to meet this requirement.
What a retrofitted car must look like to
meet the requirement has been decided by
the Access Board. These standards are con-
tained in part 38 of this rule.

We would point that, consistent with the
Access Board standards, a rail system using
mini-high platforms or wayside lifts is not
required, in most circumstances, to ‘‘double-
stop’ in order to give passengers a chance to
board the second or subsequent car in a train
at the mini-high platform or way-side lift.
The only exception to this would be a situa-
tion in which all the wheelchair positions
spaces in the first car were occupied. In this
case, the train would have to double-stop to
allow a wheelchair user to board, rather than
passing the person by when there was space
available in other than the first car.

Section 37.95 Ferries and Other Passenger
Vessels

Although at this time there are no specific
requirements for vessels, ferries and other
passenger vessels operated by public entities
are subject to the requirements of §37.5 of
this part and applicable requirements of 28
CFR part 35, the DOJ rule under title II of
the ADA.
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SUBPART E—ACQUISITION OF ACCESSIBLE
VEHICLES BY PRIVATE ENTITIES

Section 37.101 Purchase or Lease of Non-Rail
Vehicles by Private Entities Not Primarily En-
gaged in the Business of Transporting Peo-
ple

Section 37.103 Purchase or Lease of New Non-
Rail Vehicles by Private Entities Primarily
Engaged in the Business of Transporting Peo-
ple

Section 37.105 Equivalent Service Standard

The first two sections spell out the distinc-
tions among the different types of service
elaborated in the ADA and requirements
that apply to them. For clarity, we provide
the following chart.

PRIVATE ENTITIES “NOT PRIMARILY ENGAGED”

System type Vehicle capacity Requirement

Fixed Route .......... Oover 16 ..o Acquire accessible
vehicle.

Fixed Route .......... 16 orless ............ Acquire accessible
vehicle, or
equivalency.

Demand Respon- Over 16 .... Acquire accessible

sive. vehicle, or
equivalency.

Demand Respon- 16 orless ............. Equivalency—see

sive.

§37.171.

PRIVATE ENTITIES “PRIMARILY ENGAGED”

System type

Vehicle type/ca-
pacity

Requirement

Fixed route ...........

Demand respon-
sive.

Either fixed route
or demand re-
sponsive.

All new vehicles
except auto, van
with less than 8
capacity, or over
the road bus.

Same as above ....

New vans with a
capacity of less
than 8.

Acquire accessible
vehicle.

Acquire accessible
vehicle, or
equivalency.

Same as above.

Equivalency, for purposes of these require-
ments, is spelled out in §37.105. It is impor-
tant to note that some portions of this sec-
tion (referring to response time, reservations
capacity, and restrictions on trip purpose)
apply only to demand responsive systems.
Another provision (schedules/headways) ap-
plies only to fixed route systems. This is be-
cause these points of comparison apply only
to one or the other type system. The remain-
ing provisions apply to both kinds of sys-
tems.

In applying the provisions this section, it
is important to note that they are only
points of comparison, not substantive cri-
teria. For example, unlike the response time
criterion of §37.131, this section does not re-
quire that a system provide any particular
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response time. All it says is that, in order for
there to be equivalency, if the demand re-
sponsive system gets a van to a non-disabled
person in 2 hours, or 8 hours, or a week and
a half after a call for service, the system
must get an accessible van to a person with
a disability in 2 hours, or 8 hours, or a week
and a half.

The vehicle acquisition and equivalency
provisions work together in the following
way. A private entity is about to acquire a
vehicle for a transportation service in one of
the categories to which equivalency is rel-
evant. The entity looks at its present service
(considered without regard to the vehicle it
plans to acquire). Does the present service
meet the equivalency standard? (In answer-
ing this question, the point of reference is
the next potential customer who needs an
accessible vehicle. The fact that such per-
sons have not called in the past is irrele-
vant). If not, the entity is required to ac-
quire an accessible vehicle. If so, the entity
may acquire an accessible or an inaccessible
vehicle. This process must be followed every
time the entity purchases or leases a vehicle.
Given changes in the mixes of both cus-
tomers and vehicles, the answer to the ques-
tion about equivalency will probably not be
the same for an entity every time it is asked.

One difference between the requirements
for ‘“‘private, not primarily’’ and ‘‘private,
primarily”’ entities is that the requirements
apply to all vehicles purchased or leased for
the former, but only to new vehicles for the
latter. This means that entities in the latter
category are not required to acquire acces-
sible vehicles when they purchase or lease
used vehicles. Another oddity in the statute
which entities should note is that the re-
quirement for ‘‘private, primarily” entities
to acquire accessible vans with less than
eight passenger capacity (or provide equiva-
lent service) does not become effective until
after February 25, 1992 (This also date also
applies no private entities ‘‘primarily en-
gaged’” which purchase passenger rail cars).
All other vehicle acquisition requirements
became effective after August 25, 1990.

The Department views the line between
“‘private, primarily’’ and ‘‘private, not pri-
marily”’ entities as being drawn with respect
to the bus, van, or other service which the
entity is providing. For example, there is an
obvious sense in which an airline or car rent-
al company is primarily engaged in the busi-
ness of transporting people. If the airline or
car rental agency runs a shuttle bus from the
airport terminal to a downtown location or a
rental car lot, however, the Department
views that shuttle service as covered by the
“private, not primarily’’ requirements of the
rule (see discussion of the Applicability sec-
tions above). This is because the airline or
car rental agency is not primarily engaged in
the business of providing transportation by
bus or van. The relationship of the bus or
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van service to an airline’s main business is
analogous to that of a shuttle to a hotel. For
this purpose, it is of only incidental interest
that the main business of the airline is fly-
ing people around the country instead of put-
ting them up for the night.

Section 37.109 Ferries and Other Passenger
Vessels

Although at this time there are no specific
requirements for vessels, ferries and other
passenger vessels operated by private enti-
ties are subject to the requirements of §37.5
of this part and applicable requirements of 28
CFR part 36, the DOJ rule under title IIT of
the ADA.

SUBPART F—PARATRANSIT AS A COMPLEMENT
TO FIXED ROUTE SERVICE

Section 37.121 Requirement for Comparable
Complementary Paratransit Service

This section sets forth the basic require-
ment that all public entities who operate a
fixed route system have to provide para-
transit service that is both comparable and
complementary to the fixed route service. By
‘‘complementary,” we mean service that acts
as a ‘‘safety net” for individuals with dis-
abilities who cannot use the fixed route sys-
tem. By ‘‘comparable,”” we mean service that
meets the service criteria of this subpart.

This requirement applies to light and rapid
rail systems as well as to bus systems, even
when rail and bus systems share all or part
of the same service area. Commuter bus,
commuter rail and intercity rail systems do
not have to provide paratransit, however.
The remaining provisions of subpart F set
forth the details of the eligibility require-
ments for paratransit, the service criteria
that paratransit systems must meet, the
planning process involved, and the proce-
dures for applying for waivers based on
undue financial burden.

Paratransit may be provided by a variety
of modes. Publicly operated dial-a-ride vans,
service contracted out to a private para-
transit provider, user-side subsidy programs,
or any combination of these and other ap-
proaches is acceptable. Entities who feel it
necessary to apply for an undue financial
burden waiver should be aware that one of
the factors FTA will examine in evaluating
waiver requests is efficiencies the provider
could realize in its paratransit service.
Therefore, it is important for entities in this
situation to use the most economical and ef-
ficient methods of providing paratransit
they can devise.

It is also important for them to establish
and consistently implement strong controls
against fraud, waste and abuse in the para-
transit system. Fraud, waste and abuse can
drain significant resources from a system
and control of these problems is an impor-
tant ‘‘efficiency for any paratransit system.
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It will be difficult for the Department to
grant an undue financial burden waiver to
entities which do not have a good means of
determining if fraud, waste and abuse are
problems and adequate methods of com-
bating these problems, where they are found
to exist.

Section 37.123 ADA Paratransit Eligibility—
Standards

General Provisions

This section sets forth the minimum re-
quirements for eligibility for complementary
paratransit service. All fixed route operators
providing complementary paratransit must
make service available at least to individ-
uals meeting these standards. The ADA does
not prohibit providing paratransit service to
anyone. Entities may provide service to ad-
ditional persons as well. Since only service
to ADA eligible persons is required by the
rule, however, only the costs of this service
can be counted in the context of a request
for an undue financial burden waiver.

When the rule says that ADA paratransit
eligibility shall be strictly limited to per-
sons in the eligible categories, then, it is not
saying that entities are in any way pre-
cluded from serving other people. It is saying
that the persons who must be provided serv-
ice, and counting the costs of providing them
service, in context of an undue burden waiv-
er, are limited to the regulatory categories.

TEMPORARY DISABILITIES

Eligibility may be based on a temporary as
well as a permanent disability. The indi-
vidual must meet one of the three eligibility
criteria in any case, but can do so for a lim-
ited period of time. For example, if an indi-
vidual breaks both legs and is in two casts
for several weeks, becomes a wheelchair user
for the duration, and the bus route that
would normally take him to work is not ac-
cessible, the individual could be eligible
under the second eligibility category. In
granting eligibility to such a person, the en-
tity should establish an expiration date for
eligibility consistent with the expected end
of the period disability.

TRIP-BY-TRIP ELIGIBILITY

A person may be ADA paratransit eligible
for some trips but not others. Eligibility
does not inhere in the individual or his or
her disability, as such, but in meeting the
functional criteria of inability to use the
fixed route system established by the ADA.
This inability is likely to change with dif-
fering circumstances.

For example, someone whose impairment-
related condition is a severe sensitivity to
temperatures below 20 degrees is not pre-
vented from using fixed route transit when
the temperature is 75 degrees. Someone
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whose impairment-related condition is an in-
ability to maneuver a wheelchair through
snow is not prevented from using fixed route
transit when there is no snow on the ground.
Someone with a cognitive disability may
have learned to take the same bus route to
a supported employment job every day. This
individual is able to navigate the system for
work purposes and therefore would not be el-
igible for paratransit for work trips. But the
individual may be unable to get to other des-
tinations on the bus system without getting
lost, and would be eligible for paratransit for
non-work trips. Someone who normally
drives his own car to a rail system park and
ride lot may have a specific impairment re-
lated condition preventing him from getting
to the station when his car is in the shop. A
person who can use accessible fixed route
service can go to one destination on an ac-
cessible route; another destination would re-
quire the use of an inaccessible route. The
individual would be eligible for the latter
but not the former.

In many cases, though the person is eligi-
ble for some trips but not others, eligibility
determinations would not have to be made
literally on a trip-by-trip basis. It may often
be possible to establish the conditions on eli-
gibility as part of the initial eligibility de-
termination process. Someone with a tem-
perature sensitivity might be granted sea-
sonal eligibility. Somebody who is able to
navigate the system for work but not non-
work trips could have this fact noted in his
or her eligibility documentation. Likewise,
someone with a variable condition (e.g., mul-
tiple sclerosis, HIV disease, need for kidney
dialysis) could have their eligibility based on
the underlying condition, with paratransit
need for a particular trip dependent on self-
assessment or a set of medical standards
(e.g., trip within a certain amount of time
after a dialysis session). On the other hand,
persons in the second eligibility category
(people who can use accessible fixed route
service where it exists) would be given serv-
ice on the basis of the particular route they
would use for a given trip.

Because entities are not precluded from
providing service beyond that required by
the rule, an entity that believes it is too dif-
ficult to administer a program of trip-by-trip
eligibility is not required to do so. Nothing
prevents an entity from providing all re-
quested trips to a person whom the ADA re-
quires to receive service for only some trips.
In this case, if the entity intends to request
an undue financial burden waiver, the entity,
as provided in the undue burden provisions of
this rule, must estimate, by a statistically
valid technique, the percentage of its para-
transit trips that are mandated by the ADA.
Only that percentage of its total costs will
be counted in considering the undue burden
waiver request.
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CATEGORY 1 ELIGIBILITY

The first eligibility category includes,
among others, persons with mental or visual
impairments who, as a result, cannot ‘‘navi-
gate the system.’” This eligibility category
includes people who cannot board, ride, or
disembark from an accessible vehicle ‘“‘with-
out the assistance of another individual.”
This means that, if an individual needs an
attendant to board, ride, or disembark from
an accessible fixed route vehicles (including
‘“‘navigating the system’’), the individual is
eligible for paratransit. One implication of
this language is that an individual does not
lose paratransit eligibility based on ‘‘inabil-
ity to navigate the system’ because the indi-
vidual chooses to travel with a friend on the
paratransit system (even if the friend could
help the person navigate the fixed route sys-
tem). Eligibility in this category is based on
ability to board, ride, and disembark inde-
pendently.

Mobility training (e.g., of persons with
mental or visual impairments) may help to
improve the ability of persons to navigate
the system or to get to a bus stop. Someone
who is successfully mobility trained to use
the fixed route system for all or some trips
need not be provided paratransit service for
those trips. The Department encourages en-
tities to sponsor such training as a means of
assisting individuals to use fixed route rath-
er than paratransit.

CATEGORY 2 ELIGIBILITY

The second eligibility criterion is the
broadest, with respect to persons with mobil-
ity impairments, but its impact should be re-
duced over time as transit systems become
more accessible. This category applies to
persons who could use accessible fixed route
transportation, but accessible transportation
is not being used at the time, and on the
route, the persons would travel. This concept
is route based, not system based.

Speaking first of bus systems, if a person is
traveling from Point A to Point B on route
1, and route 1 is accessible, the person is not
eligible for paratransit for the trip. This is
true even though other portions of the sys-
tem are still inaccessible. If the person is
traveling from Point A to Point C on route
2, which is not accessible, the person is eligi-
ble for that trip. If the person is traveling
from Point A to Point B on accessible route
1, with a transfer at B to go on inaccessible
route 3 to Point D, then the person is eligible
for the second leg of the trip. (The entity
could choose to provide a paratransit trip
from A to D or a paratransit or on-call bus
trip from B to D.)

For purposes of this standard, we view a
route as accessible when all buses scheduled
on the route are accessible. Otherwise, it is
unlikely that an accessible vehicle could be
provided ‘‘within a reasonable period of [a]
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time” when the individual wants to travel,
as the provision requires. We recognize that
some systems’ operations may not be orga-
nized in a way that permits determining
whether a given route is accessible, even
though a route-by-route determination ap-
pears to be contemplated by the statute. In
such cases, it may be that category 2 eligi-
bility would persist until the entire system
was eligible.

With respect to a rail system, an indi-
vidual is eligible under this standard if, on
the route or line he or she wants to use,
there is not yet one car per train accessible
or if key stations are not yet accessible. This
eligibility remains even if bus systems cov-
ering the area served by the rail system have
become 100 percent accessible. This is nec-
essary because people use rail systems for
different kinds of trips than bus systems. It
would often take much more in the way of
time, trouble, and transfers for a person to
go on the buses of one or more transit au-
thorities than to have a direct trip provided
by the rail operator. Since bus route systems
are often designed to feed rail systems rather
than duplicate them, it may often be true
that ‘‘you can’t get there from here’ relying
entirely on bus routes or the paratransit
service area that parallels them.

If the lift on a vehicle cannot be deployed
at a particular stop, an individual is eligible
for paratransit under this category with re-
spect to the service to the inaccessible stop.
If on otherwise accessible route 1, an indi-
vidual wants to travel from Point A to Point
E, and the lift cannot be deployed at E, the
individual is eligible for paratransit for the
trip. (On-call bus would not work as a mode
of providing this trip, since a bus lift will not
deploy at the stop.) This is true even though
service from Point A to all other points on
the line is fully accessible. In this cir-
cumstance, the entity should probably think
seriously about working with the local gov-
ernment involved to have the stop moved or
made accessible.

When we say that a lift cannot be de-
ployed, we mean literally that the mecha-
nism will not work at the location to permit
a wheelchair user or other person with a dis-
ability to disembark or that the lift will be
damaged if it is used there. It is not con-
sistent with the rule for a transit provider to
declare a stop off-limits to someone who uses
the lift while allowing other passengers to
use the stop. However, if temporary condi-
tions not under the operator’s control (e.g.,
construction, an accident, a landslide) make
it so hazardous for anyone to disembark that
the stop is temporarily out of service for all
passengers may the operator refuse to allow
a passenger to disembark using the lift.
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CATEGORY 3 ELIGIBILITY

The third eligibility criterion concerns in-
dividuals who have a specific impairment-re-
lated condition which prevents them from
getting to or from a stop or station. As noted
in the legislative history of the ADA, this is
intended to be a ‘‘very narrow exception’ to
the general rule that difficulty in traveling
to or from boarding or disembarking loca-
tions is not a basis for eligibility.

What is a specific impairment-related con-
dition? The legislative history mentions four
examples: Chronic fatigue, blindness, a lack
of cognitive ability to remember and follow
directions, or a special sensitivity to tem-
perature. Impaired mobility, severe commu-
nications disabilities (e.g., a combination of
serious vision and hearing impairments),
cardiopulmonary conditions, or various
other serious health problems may have
similar effects. The Department does not be-
lieve that it is appropriate, or even possible,
to create an exhaustive list.

What the rule uses as an eligibility cri-
terion is not just the existence of a specific
impairment-related condition. To be a basis
for eligibility, the condition must prevent
the individual from traveling to a boarding
location or from a disembarking location.
The word ‘‘prevent’’ is very important. For
anyone, going to a bus stop and waiting for
a bus is more difficult and less comfortable
than waiting for a vehicle at one’s home.
This is likely to be all the more true for an
individual with a disability. But for many
persons with disabilities, in many cir-
cumstances, getting to a bus stop is possible.
If an impairment related condition only
makes the job of accessing transit more dif-
ficult than it might otherwise be, but does
not prevent the travel, then the person is not
eligible.

For example, in many areas, there are not
yet curb cuts. A wheelchair user can often
get around this problem by taking a less di-
rect route to a destination than an ambula-
tory person would take. That involves more
time, trouble, and effort than for someone
without a mobility impairment. But the per-
son can still get to the bus stop. On the basis
of these architectural barriers, the person
would not be eligible.

Entities are cautioned that, particularly in
cases involving lack of curb cuts and other
architectural barrier problems, assertions of
eligibility should be given tight scrutiny.
Only if it is apparent from the facts of a par-
ticular case that an individual cannot find a
reasonable alternative path to a location
should eligibility be granted.

If we add a foot of snow to the scenario,
then the same person taking the same route
may be unable to get to the bus stop. It is
not the snow alone that stops him; it is the
interaction of the snow and the fact that the
individual has a specific-impairment related
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condition that requires him to push a wheel-
chair through the snow that prevents the
travel.

Inevitably, some judgment is required to
distinguish between situations in which
travel is prevented and situations in which it
is merely made more difficult. In the Depart-
ment’s view, a case of ‘‘prevented travel”
can be made not only where travel is lit-
erally impossible (e.g., someone cannot find
the bus stop, someone cannot push a wheel-
chair through the foot of snow or up a steep
hill) but also where the difficulties are so
substantial that a reasonable person with
the impairment-related condition in ques-
tion would be deterred from making the trip.

The regulation makes the interaction be-
tween an impairment-related condition and
the environmental barrier (whether distance,
weather, terrain, or architectural barriers)
the key to eligibility determinations. This is
an individual determination. Depending on
the specifics of their impairment-related
condition, one individual may be able to get
from his home to a bus stop under a given
set of conditions, while his next-door neigh-
bor may not.

COMPANIONS

The ADA requires entities to provide para-
transit to one person accompanying the eli-
gible individual, with others served on a
space-available basis. The one individual
who is guaranteed space on the vehicle can
be anyone—family member, business asso-
ciate, friend, date, etc. The provider cannot
limit the eligible individual’s choice of type
of companion. The transit authority may re-
quire that the eligible individual reserve a
space for the companion when the individual
reserves his or her own ride. This one indi-
vidual rides even if this means that there is
less room for other eligible individuals. Ad-
ditional individuals beyond the first com-
panion are carried only on a space available
basis; that is, they do not displace other
ADA paratransit eligible individuals.

A personal care attendant (i.e., someone
designated or employed specifically to help
the eligible individual meet his or her per-
sonal needs) always may ride with the eligi-
ble individual. If there is a personal care at-
tendant on the trip, the eligible individual
may still bring a companion, plus additional
companions on a space available basis. The
entity may require that, in reserving the
trip, the eligible individual reserve the space
for the attendant.

To prevent potential abuse of this provi-
sion, the rule provides that a companion
(e.g., friend or family member) does not
count as a personal care attendant unless
the eligible individual regularly makes use
of a personal care attendant and the com-
panion is actually acting in that capacity.
As noted under §37.125, a provider may re-
quire that, as part of the initial eligibility
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certification process, an individual indicate
whether he or she travels with a personal
care attendant. If someone does not indicate
the use of an attendant, then any individual
accompanying him or her would be regarded
simply as a companion.

To be viewed as ‘‘accompanying’’ the eligi-
ble individual, a companion must have the
same origin and destination points as the eli-
gible individual. In appropriate cir-
cumstances, entities may also wish to pro-
vide service to a companion who has either
an origin or destination, but not both, with
the eligible individual (e.g., the individual’s
date is dropped off at her own residence on
the return trip from a concert).

Section 37.125 ADA Paratransit Eligibility—
Process

This section requires an eligibilty process
to be established by each operator of com-
plementary paratransit. The details of the
process are to be devised through the plan-
ning and public participation process of this
subpart. The process may not impose unrea-
sonable administrative burdens on appli-
cants, and, since it is part of the entity’s
nondiscrimination obligations, may not in-
volve ‘‘user fees’ or application fees to the
applicant.

The process may include functional cri-
teria related to the substantive eligibility
criteria of §37.123 and, where appropriate,
functional evaluation or testing of appli-
cants. The substantive eligibility process is
not aimed at making a medical or diagnostic
determination. While evaluation by a physi-
cian (or professionals in rehabilitation or
other relevant fields) may be used as part of
the process, a diagnosis of a disability is not
dispositive. What is needed is a determina-
tion of whether, as a practical matter, the
individual can use fixed route transit in his
or her own circumstances. That is a trans-
portation decision primarily, not a medical
decision.

The goal of the process is to ensure that
only people who meet the regulatory cri-
teria, strictly applied, are regarded as ADA
paratransit eligible. The Department recog-
nizes that transit entities may wish to pro-
vide service to other persons, which is not
prohibited by this rule. However, the eligi-
bility process should clearly distinguish
those persons who are ADA eligible from
those who are provided service on other
grounds. For example, eligibility documenta-
tion must clearly state whether someone is
ADA paratransit eligible or eligible on some
other basis.

Often, people tend to think of paratransit
exclusively in terms of people with mobility
impairments. Under the ADA, this is not ac-
curate. Persons with visual impairments
may be eligible under either the first or
third eligibility categories. To accommodate
them, all documents concerning eligibility
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must be made available in one or more ac-
cessible formats, on request. Accessible for-
mats include computer disks, braille docu-
ments, audio cassettes, and large print docu-
ments. A document does not necessarily need
to be made available in the format a re-
quester prefers, but it does have to be made
available in a format the person can use.
There is no use giving a computer disk to
someone who does not have a computer, for
instance, or a braille document to a person
who does not read braille.

When a person applies for eligibility, the
entity will provide all the needed forms and
instructions. These forms and instructions
may include a declaration of whether the in-
dividual travels with a personal care attend-
ant. The entity may make further inquiries
concerning such a declaration (e.g., with re-
spect to the individual’s actual need for a
personal care attendant).

When the application process is complete—
all necessary actions by the applicant
taken—the entity should process the applica-
tion in 21 days. If it is unable to do so, it
must begin to provide service to the appli-
cant on the 22nd day, as if the application
had been granted. Service may be termi-
nated only if and when the entity denies the
application. All determinations shall be in
writing; in the case of a denial, reasons must
be specified. The reasons must specifically
relate the evidence in the matter to the eli-
gibility criteria of this rule and of the enti-
ty’s process. A mere recital that the appli-
cant can use fixed route transit is not suffi-
cient.

For people granted eligibility, the docu-
mentation of eligibility shall include at least
the following information:

—The individual’s name

—The name of the transit provider

—The telephone number of the entity’s para-
transit coordinator

—An expiration date for eligibility

—Any conditions or limitations on the indi-
vidual’s eligibility, including the use of a
personal care attendant.

The last point refers to the situation in
which a person is eligible for some trips but
not others. Or if the traveler is authorized to
have a personal care attendant ride free of
charge. For example, the documentation
may say that the individual is eligible only
when the temperature falls below a certain
point, or when the individual is going to a
destination not on an accessible bus route,
or for non-work trips, etc.

As the mention of an expiration date im-
plies, certification is not forever. The entity
may recertify eligibility at reasonable inter-
vals to make sure that changed cir-
cumstances have not invalidated or changed
the individual’s eligibility. In the Depart-
ment’s view, a reasonable interval for recer-
tification is probably between one and three
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years. Less than one year would probably be
too burdensome for consumers; over three
years would begin to lose the point of doing
recertifications. The recertification interval
should be stated in the entity’s plan. Of
course, a user of the service can apply to
modify conditions on his or her eligibility at
any time.

The administrative appeal process is in-
tended to give applicants who have been de-
nied eligibility the opportunity to have their
cases heard by some official other than the
one who turned them down in the first place.
In order to have appropriate separation of
functions—a key element of administrative
due process—not only must the same person
not decide the case on appeal, but that per-
son, to the extent practicable, should not
have been involved in the first decision (e.g.,
as a member of the same office, or a super-
visor or subordinate of the original decision-
maker). When, as in the case of a small tran-
sit operator, this degree of separation is not
feasible, the second decisionmaker should at
least be ‘““bubbled’” with respect to the origi-
nal decision (i.e., not have participated in
the original decision or discussed it with the
original decisionmaker). In addition, there
must be an opportunity to be heard in person
as well as the chance to present written evi-
dence and arguments. All appeals decisions
must be in writing, stating the reasons for
the decision.

To prevent the filing of stale claims, the
entity may establish a 60 day ‘‘statute of
limitations” on filing of appeals, the time
starting to run on the date the individual is
notified on the negative initial decision.
After the appeals process has been completed
(i.e., the hearing and/or written submission
completed), the entity should make a deci-
sion within 30 days. If it does not, the indi-
vidual must be provided service beginning
the 31st day, until and unless an adverse de-
cision is rendered on his or her appeal.

Under the eligibility criteria of the rule,
an individual has a right to paratransit if he
or she meets the eligibility criteria. As noted
in the discussion of the nondiscrimination
section, an entity may refuse service to
anindividual with a disability who engages
in violent, seriously disruptive, or illegal
conduct, using the same standards for exclu-
sion that would apply to any other person
who acted in such an inappropriate way.

The rule also allows an entity to establish
a process to suspend, for a reasonable period
of time, the provision of paratransit service
to an ADA eligible person who establishes a
pattern or practice of missing scheduled
trips. The purpose of this process would be to
deter or deal with chronic ‘‘no-shows.” The
sanction system—articulated criteria for the
imposition of sanctions, length of suspension
periods, details of the administrative proc-
ess, etc.—would be developed through the
public planning and participation process for
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the entity’s paratransit plan, and the result
reflected in the plan submission to FTA.

It is very important to note that sanctions
could be imposed only for a ‘‘pattern or prac-
tice”” of missed trips. A pattern or practice
involves intentional, repeated or regular ac-
tions, not isolated, accidental, or singular
incidents. Moreover, only actions within the
control of the individual count as part of a
pattern or practice. Missed trips due to oper-
ator error are not attributable to the indi-
vidual passenger for this purpose. If the vehi-
cle arrives substantially after the scheduled
pickup time, and the passenger has given up
on the vehicle and taken a taxi or gone down
the street to talk to a neighbor, that is not
a missed trip attributable to the passenger.
If the vehicle does not arrive at all, or is sent
to the wrong address, or to the wrong en-
trance to a building, that is not a missed trip
attributable to the passenger. There may be
other circumstances beyond the individual’s
control (e.g., a sudden turn for the worse in
someone with a variable condition, a sudden
family emergency) that make it impracti-
cable for the individual to travel at the
scheduled time and also for the individual to
notify the entity in time to cancel the trip
before the vehicle comes. Such cir-
cumstances also would not form part of a
sanctionable pattern or practice.

Once an entity has certified someone as el-
igible, the individual’s eligibility takes on
the coloration of a property right. (This is
not merely a theoretical statement. If one
depends on transportation one has been
found eligible for to get to a job, and the eli-
gibility is removed, one may lose the job.
The same can be said for access to medical
care or other important services.) Con-
sequently, before eligibility may be removed
‘““‘for cause’” under this provision, the entity
must provide administrative due process to
the individual.

If the entity proposes to impose sanctions
on someone, it must first notify the indi-
vidual in writing (using accessible formats
where necessary). The notice must specify
the basis of the proposed action (e.g., Mr.
Smith scheduled trips for 8 a.m. on May 15,
2 p.m. on June 3, 9 a.m. on June 21, and 9:20
p.m. on July 10, and on each occasion the ve-
hicle appeared at the scheduled time and Mr.
Smith was nowhere to be found) and set
forth the proposed sanction (e.g., Mr. Smith
would not receive service for 15 days).

The entity would provide the individual an
opportunity to be heard (i.e., an in-person in-
formal hearing before a decisionmaker) as
well as to present written and oral informa-
tion and arguments. All relevant entity
records and personnel would be made avail-
able to the individual, and other persons
could testify. It is likely that, in many
cases, an important factual issue would be
whether a missed trip was the responsibility
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of the provider or the passenger, and the tes-
timony of other persons and the provider’s
records or personnel are likely to be relevant
in deciding this issue. While the hearing is
intended to be informal, the individual could
bring a representative (e.g., someone from an
advocacy organization, an attorney).

The individual may waive the hearing and
proceed on the basis of written presen-
tations. If the individual does not respond to
the notice within a reasonable time, the en-
tity may make, in effect, a default finding
and impose sanctions. If there is a hearing,
and the individual needs paratransit service
to attend the hearing, the entity must pro-
vide it. We would emphasize that, prior to a
finding against the individual after this due
process procedure, the individual must con-
tinue to receive service. The entity cannot
suspend service while the matter is pending.

The entity must notify the individual in
writing about the decision, the reasons for
it, and the sanctions imposed, if any. Again,
this information would be made available in
accessible formats. In the case of a decision
adverse to the individual, the administrative
appeals process of this section would apply.
The sanction would be stayed pending an ap-
peal.

There are means other than sanctions,
however, by which a transit provider can
deal with a ‘‘no-show’ problem in its system.
Providers who use ‘‘real time scheduling’’ re-
port that this technique is very effective in
reducing no-shows and cancellations, and in-
creasing the mix of real time scheduling in a
system can probably be of benefit in this
area. Calling the customer to reconfirm a
reasonable time before pickup can head off
some problems, as can educating consumers
to call with cancellations ahead of time.
Training of dispatch and operator personnel
can help to avoid miscommunications that
lead to missed trips.

Section 37.127 Complementary Paratransit for
Visitors

This section requires each entity having a
complementary paratransit system to pro-
vide service to visitors from out of town on
the same basis as it is provided to local resi-
dents. By ‘‘on the same basis,”” we mean
under all the same conditions, service cri-
teria, etc., without distinction. For the pe-
riod of a visit, the visitor is treated exactly
like an eligible local user, without any high-
er priority being given to either.

A visitor is defined as someone who does
not reside in the jurisdiction or jurisdictions
served by the public entity or other public
entities with which it coordinates para-
transit service. For example, suppose a five-
county metropolitan area provides coordi-
nated paratransit service under a joint plan.
A resident of any of the five counties would
not be regarded as a visitor in any of them.
Note that the rule talks in terms of ‘‘juris-
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diction” rather than ‘‘service area.” If an in-
dividual lives in XYZ County, but outside
the fixed route service area of that county’s
transit provider, the individual is still not a
visitor for purposes of paratransit in PQR
County, if PQR is one of the counties with
which XYZ provides coordinated paratransit
service.

A visitor can become eligible in one of two
ways. The first is to present documentation
from his or her ‘“home” jurisdiction’s para-
transit system. The local provider will give
““full faith and credit’” to the ID card or
other documentation from the other entity.
If the individual has no such documentation,
the local provider may require the provision
of proof of visitor status (i.e., proof of resi-
dence somewhere else) and, if the individ-
ual’s disability is not apparent, proof of the
disability (e.g., a letter from a doctor or re-
habilitation professional). Once this docu-
mentation is presented and is satisfactory,
the local provider will make service avail-
able on the basis of the individual’s state-
ment that he or she is unable to use the fixed
route transit system.

The local provider need serve someone
based on visitor eligibility for no more than
21 days. After that, the individual is treated
the same as a local person for eligibility pur-
poses. This is true whether the 21 days are
consecutive or parceled out over several
shorter visits. The local provider may re-
quire the erstwhile visitor to apply for eligi-
bility in the usual local manner. A visitor
who expects to be around longer than 21 days
should apply for regular eligibility as soon as
he arrives. The same approach may be used
for a service of requested visits totaling 21
days or more in a relating compact period of
time. Preferably, this application process
should be arranged before the visitor arrives,
by letter, telephone or fax, so that a com-
plete application can be processed expedi-
tiously.

Section 37.129 Types of Service

The basic mode of service for complemen-
tary paratransit is demand responsive, ori-
gin-to-destination service. This service may
be provided for persons in any one of the
three eligibility categories, and must always
be provided to persons in the first category
(e.g., people who cannot navigate the sys-
tem). The local planning process should de-
cide whether, or in what circumstances, this
service is to be provided as door-to-door or
curb-to-curb service.

For persons in the second eligibility cat-
egory (e.g., persons who can use accessible
buses, but do not have an accessible bus
route available to take them to their des-
tination), origin-to-destination service can
be used. Alternatively, the entity can pro-
vide either of two other forms of service. One
is on-call bus, in which the individual calls
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the provider and arranges for one or more ac-
cessible buses to arrive on the routes he
needs to use at the appropriate time. On-call
bus service must meet all the service criteria
of §37.131, except that on-call buses run only
on fixed routes and the fare charged can be
only the fixed route fare that anyone pays on
the bus (including discounts).

The second option is ‘‘feeder paratransit’
to an accessible fixed route that will take
the individual to his or her destination.
Feeder paratransit, again, would have to
meet all the criteria of §37.131. With respect
to fares, the paratransit fare could be
charged, but the individual would not be
double charged for the trip. That is, having
paid the paratransit fare, the transfer to the
fixed route would be free.

For persons in the third eligibility cat-
egory (e.g., persons who can use fixed route
transit but who, because of a specific impair-
ment-related condition, cannot get to or
from a stop), the ‘‘feeder paratransit’ op-
tion, under the conditions outlined above, is
available. For some trips, it might be nec-
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essary to arrange for feeder service at both
ends of the fixed route trip. Given the more
complicated logistics of such arrangements,
and the potential for a mistake that would
seriously inconvenience the passenger, the
transit provider should consider carefully
whether such a ‘‘double feeder’” system,
while permissible, is truly workable in its
system (as opposed to a simpler system that
used feeder service only at one end of a trip
when the bus let the person off at a place
from which he or she could independently
get to the destination). There may be some
situations in which origin to destination
service is easier and less expensive.

Section 37.131 Service Criteria for
Complementary Paratransit Service Area

The basic bus system service area is a cor-
ridor with a width of 3 of a mile on each side
of each fixed route. At the end of a route,
there is a semicircular ‘‘cap’” on the cor-
ridor, consisting of a three-quarter mile ra-
dius from the end point of the route to the
parallel sides of the corridor.

374 mile

3/4 mile

Complementary paratransit must provide
service to any origin or destination point
within a corridor fitting this description
around any route in the bus system. Note
that this does not say that an eligible user
must live within a corridor in order to be eli-
gible. If an individual lives outside the cor-
ridor, and can find a way of getting to a
pickup point within the corridor, the service
must pick him up there. The same holds true
at the destination end of the trip.

Another concept involved in this service
criterion is the core service area. Imagine a
bus route map of a typical city. Color the
bus routes and their corridors blue, against
the white outline map. In the densely popu-
lated areas of the city, the routes (which,
with their corridors attached, cut 1% mile
swaths) merge together into a solid blue
mass. There are few, if any, white spots left

uncovered, and they are likely to be very
small. Paratransit would serve all origins
and destinations in the solid blue mass.

But what of the little white spots sur-
rounded by various bus corridors? Because it
would make sense to avoid providing service
to such small isolated areas, the rule re-
quires paratransit service there as well. So
color them in too.

Outside the core area, though, as bus
routes follow radial arteries into the suburbs
and exurbs (we know real bus route maps are
more complicated than this, but we simplify
for purposes of illustration), there are in-
creasingly wide white areas between the blue
corridors, which may have corridors on ei-
ther side of them but are not small areas
completely surrounded by corridors. These
white spaces are not part of the paratransit
service area and the entity does not have to
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serve origins and destinations there. How-
ever, if, through the planning process, the
entity wants to enlarge the width of one or
more of the blue corridors from the 31 of a
mile width, it can do so, to a maximum of 12
miles on each side of a route. The cost of
service provided within such an expanded
corridor can be counted in connection with
an undue financial burden waiver request.
There may be a part of the service area
where part of one of the corridors overlaps a
political boundary, resulting in a require-
ment to serve origins and destinations in a
neighboring jurisdiction which the entity
lacks legal authority to service. The entity
is not required to serve such origins and des-
tinations, even though the area on the other
side of the political boundary is within a cor-
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ridor. This exception to the service area cri-
terion does not automatically apply when-
ever there is a political boundary, only when
there is a legal bar to the entity providing
service on the other side of the boundary.

The rule requires, in this situation, that
the entity take all practicable steps to get
around the problem so that it can provide
service throughout its service area. The enti-
ty should work with the state or local gov-
ernments involved, via coordination plans,
reciprocity agreements, memoranda of un-
derstanding or other means to prevent polit-
ical boundaries from becoming barriers to
the travel of individuals with disabilities.

The definition of the service area for rail
systems is somewhat different, though many
of the same concepts apply.

Circle radius = 3/4 mile

Around each station on the line (whether
or not a key station), the entity would draw
a circle with a radius of %2 mile. Some circles
may touch or overlap. The series of circles is
the rail system’s service area. (We recognize
that, in systems where stations are close to-
gether, this could result in a service area
that approached being a corridor like that of
a bus line.) The rail system would provide
paratransit service from any point in one
circle to any point in any other circle. The
entity would not have to provide service to
two points within the same circle, since a
trip between two points in the vicinity of the
same station is not a trip that typically
would be taken by train. Nor would the enti-
ty have to provide service to spaces between
the circles. For example, a train trip would
not get close to point x; one would have to
take a bus or other mode of transportation

to get from station E or F to point x. A para-
transit system comparable to the rail service
area would not be required to take someone
there either.

Rail systems typically provide trips that
are not made, or cannot be made conven-
iently, on bus systems. For example, many
rail systems cross jurisdictional boundaries
that bus systems often do not. One can trav-
el from Station A to a relatively distant Sta-
tion E on a rail system in a single trip, while
a bus trip between the same points, if pos-
sible at all, may involve a number of indirect
routings and transfers, on two bus systems
that may not interface especially well.

Rail operators have an obligation to pro-
vide paratransit equivalents of trips between
circles to persons who cannot use fixed route
rail systems because they cannot navigate
the system, because key stations or trains
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are not yet accessible, or because they can-
not access stations from points within the
circles because of a specific impairment-re-
lated condition. For individuals who are eli-
gible in category 2 because they need an ac-
cessible key station to use the system, the
paratransit obligation extends only to trans-
portation among ‘‘circles’” centered on des-
ignated key stations (since, even when the
key station plan is fully implemented, these
individuals will be unable to use non-key
stations).

It is not sufficient for a rail operator to
refer persons with disabilities to an acces-
sible bus system in the area. The obligation
to provide paratransit for a rail system is
independent of the operations of any bus sys-
tem serving the same area, whether operated
by the same entity that operates the rail
system or a different entity. Obviously, it
will be advantageous for bus and rail sys-
tems to coordinate their paratransit efforts,
but a coordinated system would have to en-
sure coverage of trips comparable to rail
trips that could not conveniently be taken
on the fixed route bus system.

RESPONSE TIME

Under this provision, an entity must make
its reservation service available during the
hours its administrative offices are open. If
those offices are open 9 to 5, those are the
hours during which the reservations service
must be open, even if the entity’s transit
service operated 6 a.m. to midnight. On days
prior to a service day on which the adminis-
trative offices are not open at all (e.g., a
Sunday prior to a Monday service day), the
reservation service would also be open 9 to 5.
Note that the reservation service on any day
does not have to be provided directly by a
‘“‘real person.” An answering machine or
other technology can suffice.

Any caller reaching the reservation service
during the 9 to 5 period, in this example,
could reserve service for any time during the
next 6 a.m. to 12 midnight service day. This
is the difference between ‘‘next day sched-
uling”” and a system involving a 24-hour
prior reservation requirement, in which a
caller would have to reserve a trip at 7 a.m.
today if he or she wanted to travel at 7 a.m.
tomorrow. The latter approach is not ade-
quate under this rule.

The entity may use real time scheduling
for all or part of its service. Like the Moliere
character who spoke prose all his life with-
out knowing it, many entities may already
be using some real time scheduling (e.g., for
return trips which are scheduled on a when-
needed basis, as opposed to in advance). A
number of transit providers who have used
real time scheduling believe that it is more
efficient on a per-trip basis and reduces can-
cellations and no-shows significantly. We en-
courage entities to consider this form of
service.
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Sometimes users want to schedule service
well in advance, to be sure of traveling when
they want to. The rule tells providers to per-
mit reservations to be made as much as 14
days in advance. In addition, though an enti-
ty may negotiate with a user to adjust pick-
up and return trip times to make scheduling
more efficient, the entity cannot insist on
scheduling a trip more than one hour earlier
or later than the individual desires to travel.
Any greater deviation from desired trip
would exceed the bounds of comparability.

FARES

To calculate the proper paratransit fare,
the entity would determine the route(s) that
an individual would take to get from his or
her origin to his or her destination on the
fixed route system. At the time of day the
person was traveling, what is the fare for
that trip on those routes? Applicable charges
like transfer fees or premium service charges
may be added to the amount, but discounts
(e.g., the half-fare discount for off-peak fixed
route travel by elderly and handicapped per-
sons) would not be subtracted. The transit
provider could charge up to twice the result-
ing amount for the paratransit trip.

The mode through which paratransit is
provided does not change the method of cal-
culation. For example, if paratransit is pro-
vided via user side subsidy taxi service rath-
er than publicly operated dial-a-ride van
service, the cost to the user could still be
only twice the applicable fixed route fare.
The system operates the same regardless of
whether the paratransit trip is being pro-
vided in place of a bus or a rail trip the user
cannot make on the fixed route system.
Where bus and rail systems are run by the
same provider (or where the same bus pro-
vider runs parallel local and express buses
along the same route), the comparison would
be made to the mode on which a typical fixed
route user would make the particular trip,
based on schedule, length, convenience,
avoidance of transfers, etc.

Companions are charged the same fare as
the eligible individual they are accom-
panying. Personal care attendants ride free.

One exception to the fare requirement is
made for social service agency (or other or-
ganization-sponsored) trips. This exception,
which allows the transit provider to nego-
tiate a price with the agency that is more
than twice the relevant fixed route fare, ap-
plies to ‘‘agency trips,” by which we mean
trips which are guaranteed to the agency for
its use. That is, if an agency wants 12 slots
for a trip to the mall on Saturday for clients
with disabilities, the agency makes the res-
ervation for the trips in its name, the agency
will be paying for the transportation, and
the trips are reserved to the agency, for
whichever 12 people the agency designates,
the provider may then negotiate any price it
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can with the agency for the trips. We distin-
guish this situation from one in which an
agency employee, as a service, calls and
makes an individual reservation in the name
of a client, where the client will be paying
for the transportation.

RESTRICTIONS AND PRIORITIES BASED ON TRIP
PURPOSE

This is a simple and straightforward re-
quirement. There can be no restrictions or
priorities based on trip purpose in a com-
parable complementary paratransit system.
When a user reserves a trip, the entity will
need to know the origin, destination, time of
travel, and how many people are traveling.
The entity does not need to know why the
person is traveling, and should not even ask.

HOURS AND DAYS OF SERVICE

This criterion says simply that if a person
can travel to a given destination using a
given fixed route at a given time of day, an
ADA paratransit eligible person must be able
to travel to that same destination on para-
transit at that time of day. This criterion
recognizes that the shape of the service area
can change. Late at night, for example, it is
common for certain routes not to be run.
Those routes, and their paratransit cor-
ridors, do not need to be served with para-
transit when the fixed route system is not
running on them. One couldn’t get to des-
tinations in that corridor by fixed route at
those times, so paratransit service is not
necessary either.

It should be pointed out that service dur-
ing low-demand times need not be by the
same paratransit mode as during higher
usage periods. For example, if a provider
uses its own paratransit vans during high de-
mand periods, it could use a private con-
tractor or user-side subsidy provider during
low demand periods. This would presumably
be a more efficient way of providing late
night service. A call-forwarding device for
communication with the auxiliary carrier
during these low demand times would be per-
fectly acceptable, and could reduce adminis-
trative costs.

CAPACITY CONSTRAINTS

This provision specifically prohibits two
common mechanisms that limit use of a
paratransit system so as to constrain de-
mand on its capacity. The first is a waiting
list. Tyically, a waiting list involves a deter-
mination by a provider that it can provide
service only to a given number of eligible
persons. Other eligible persons are not able
to receive service until one of the people
being served moves away or otherwise no
longer uses the service. Then the persons on
the waiting list can move up. The process is
analogous to the wait that persons in some
cities have to endure to be able to buy sea-
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son tickets to a sold-out slate of professional
football games.

The second mechanism specifically men-
tioned is a number limit on the trips a pas-
senger can take in a given period of time. It
is a kind of rationing in which, for example,
if one has taken his quota of 30 trips this
month, he cannot take further trips for the
rest of the month.

In addition, this paragraph prohibits any
operational pattern or practice that signifi-
cantly limits the availability of service of
ADA paratransit eligible persons. As dis-
cussed under §37.125 in the context of missed
trips by passengers, a ‘‘pattern or practice”
involves, regular, or repeated actions, not
isolated, accidental, or singular incidents. A
missed trip, late arrival, or trip denial now
and then does not trigger this provision.

Operational problems outside the control
of the entity do not count as part of a pat-
tern or practice under this provision. For ex-
ample, if the vehicle has an accident on the
way to pick up a passenger, the late arrival
would not count as part of a pattern or prac-
tice. If something that could not have been
anticipated at the time the trip was sched-
uled (e.g., a snowstorm, an accident or haz-
ardous materials incident that traps the
paratransit vehicle, like all traffic on a cer-
tain highway, for hours), the resulting
missed trip would not count as part of a pat-
tern or practice. On the other hand, if the en-
tity regularly does not maintain its vehicles
well, such that frequent mechanical break-
downs result in missed trips or late arrivals,
a pattern or practice may exist. This is also
true in a situation in which scheduling prac-
tices fail to take into account regularly oc-
curring traffic conditions (e.g., rush hour
traffic jams), resulting in frequent late ar-
rivals.

The rule mentions three specific examples
of operational patterns or practices that
would violate this provision. The first is a
pattern or practice of substantial numbers of
significantly untimely pickups (either for
initial or return trips). To violate this provi-
sion, there must be both a substantial num-
ber of late arrivals and the late arrivals in
question must be significant in length. For
example, a DOT Inspector General’s (IG) re-
port on one city’s paratransit system dis-
closed that around 30 percent of trips were
between one and five hours late. Such a situ-
ation would trigger this provision. On the
other hand, only a few instances of trips one
to five hours late, or many instances of trips
a few minutes late, would not trigger this
provision.

The second example is substantial numbers
of trip denials or missed trips. For example,
if on a regular basis the reservation phone
lines open at 5 a.m. and callers after 7 a.m.
are all told that they cannot travel, or the
phone lines shut down after 7 a.m. and a re-
corded message says to call back the next
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day, or the phone lines are always so busy
that no one can get through, this provision
would be triggered. (Practices of this kind
would probably violate the response time
criterion as well.) Also, if, on a regular basis,
the entity misses a substantial number of
trips (e.g., a trip is scheduled, the passenger
is waiting, but the vehicle never comes, goes
to the wrong address, is extremely late, etc.),
it would violate this provision.

The third example is substantial numbers
of trips with excessive trip lengths. Since
paratransit is a shared ride service, para-
transit rides between Point A and Point B
will usually take longer, and involve more
intermediate stops, than a taxi ride between
the same two points. However, when the
number of intermediate stops and the total
trip time for a given passenger grows so
large as to make use of the system prohibi-
tively inconvenient, then this provision
would be triggered. For example, the IG re-
port referred to above mentioned a situation
in which 9 percent of riders had one way
trips averaging between two and four hours,
with an average of 16 intermediate stops.
Such a situation would probably trigger this
provision.

Though these three examples probably
cover the most frequently cited problems in
paratransit operations that directly or indi-
rectly limit the provision of service that is
theoretically available to eligible persons,
the list is not exhaustive. Other patterns or
practices could trigger this provision. For
example, the Department has heard about a
situation in which an entity’s paratransit
contractor was paid on a per-trip basis, re-
gardless of the length of the trip. The con-
tractor therefore had an economic incentive
to provide as many trips as possible. As a re-
sult, the contractor accepted short trips and
routinely denied longer trips. This would be
a pattern or practice contrary to this provi-
sion (and contrary to the service area provi-
sion as well).

ADDITIONAL SERVICE

This provision emphasizes that entities
may go beyond the requirements of this sec-
tion in providing service to ADA paratransit
individuals. For example, no one is precluded
from offering service in a larger service area,
during greater hours than the fixed route
system, or without charge. However, costs of
such additional service do not count with re-
spect to undue financial burden waiver re-
quests. Where a service criterion itself incor-
porates a range of actions the entity may
take (e.g., providing wide corridors outside
the urban core, using real time scheduling),
however, costs of providing that optional
service may be counted for undue financial
burden waiver request purposes.
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Section 37.133 Subscription Service

As part of its paratransit service, an entity
may include a subscription service compo-
nent. However, at any given time of day, this
component may not absorb more than 50 per-
cent of available capacity on the total sys-
tem. For example, if, at 8 a.m., the system
can provide 400 trips, no more than 200 of
these can be subscription trips.

The one exception to this rule would occur
in a situation in which there is excess non-
subscription capacity available. For exam-
ple, if over a long enough period of time to
establish a pattern, there were only 150 non-
subscription trips requested at 8 a.m., the
provider could begin to provide 250 subscrip-
tion trips at that time. Subsequently, if non-
subscription demand increased over a period
of time, such that the 50 trips were needed to
satisfy a regular non-subscription demand at
that time, and overall system capacity had
not increased, the 50 trips would have to be
returned to the non-subscription category.
During times of high subscription demand,
entities could use the trip time negotiation
discretion of §37.131(c)(2) to shift some trips
to other times.

Because subscription service is a limited
subcomponent of paratransit service, the
rule permits restrictions to be imposed on its
use that could not be imposed elsewhere.
There may be a waiting list for provision of
subscription service or the use of other ca-
pacity constraints. Also, there may be re-
strictions or priorities based on trip purpose.
For example, subscription service under
peak work trip times could be limited to
work trips. We emphasize that these limita-
tions apply only to subscription service. It is
acceptable for a provider to put a person on
a waiting list for access to subscription serv-
ice at 8 a.m. for work trips; the same person
could not be wait-listed for access to para-
transit service in general.

Section 37.135 Submission of Paratransit Plans

This section contains the general require-
ments concerning the submission of para-
transit plans. Each public entity operating
fixed route service is required to develop and
submit a plan for paratransit service. Where
you send your plans depends on the type of
entity you are. There are two categories of
entities which should submit their plans to
states—(1) FTA recipients and (2) entities
who are administered by the state on behalf
of FTA.

These FTA grantees submit their plans to
the states because the agency would like the
benefit of the states’ expertise before final
review. The states’ role is as a commenter,
not as a reviewer.

This section also specifies annual progress
reports concerning the meeting of previously
approved milestones, any slippage (with the
reasons for it and plans to catch up), and any
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significant changes in the operator’s envi-
ronment, such as the withdrawal from the
marketplace of a private paratransit pro-
vider or whose service the entity has relied
upon to provide part of its paratransit serv-
ice.

Paragraph (d) of this section specifies a
maximum time period for the phase-in of the
implementation of paratransit plans. The
Department recognizes that it is not reason-
able to expect paratransit systems to spring
into existence fully formed, like Athena
from the head of Zeus. Under this paragraph,
all entities must be in full compliance with
all paratransit provisions by January 26,
1997, unless the entity has received a waiver
from FTA based on undue financial burden
(which applies only to the service criteria of
§37.131, not to eligibility requirements or
other paratransit provisions).

While the rule assumes that most entities
will take a year to fully implement these
provisions, longer than a year requires the
paratransit plans to submit milestones that
are susceptible to objective verification. Not
all plans will be approved with a five-year
lead-in period. Consistent with the proposed
rule, the Department intends to look at each
plan individually to see what is required for
implementation in each case. DOT may ap-
prove only a shorter phase-in period in a
given case.

Section 37.137 Paratransit Plan Development

Section 35.137 establishes three principal
requirements in the development of para-
transit plans.

First is the requirement to survey existing
paratransit services within the service area.
This is required by section 223(c)(8) of the
ADA. While the ADA falls short of explicitly
requiring coordination, clearly this is one of
the goals. The purpose of the survey is to de-
termine what is being provided already, so
that a transit provider can accurately assess
what additional service is needed to meet the
service criteria for comparable paratransit
service. The plan does not have to discuss
private paratransit providers whose services
will not be used to help meet paratransit re-
quirements under this rule. However, the
public entity will need to know specifically
what services are being provided by whom if
the entity is to count the transportation to-
ward the overall need.

Since the public entity is required to pro-
vide paratransit to all ADA paratransit eligi-
ble individuals, there is some concern that
currently provided service may be cut back
or eliminated. It is possible that this may
happen and such action would have a nega-
tive effect on transportation provided to per-
sons with disabilities in general. The Depart-
ment urges each entity required to submit a
plan to work with current providers of trans-
portation, not only to determine what trans-
portation services they provide, but also to
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continue to provide service into the foresee-
able future.

Second, §37.137 specifies requirements for
public participation. First, the entity must
perform outreach, to ensure that a wide
range of persons anticipated to use the para-
transit service know about and have the op-
portunity to participate in the development
of the plan. Not only must the entity iden-
tify who these individuals or groups are, the
entity also must contact the people at an
early stage in the development process.

The other public participation require-
ments are straightforward. There must be a
public hearing and an opportunity to com-
ment. The hearing must be accessible to
those with disabilities, and notice of the
hearing must be accessible as well. There is
a special efforts test identified in this para-
graph for comments concerning a multi-year
phase-in of a paratransit plan.

The final general requirement of the sec-
tion specifies that efforts at public participa-
tion must be made permanent through some
mechanism that provides for participation in
all phases of paratransit plan development
and submission. The Department is not re-
quiring that there be an advisory committee
established, although this is one method of
institutionalizing participation. The Depart-
ment is not as interested in the specific
structure used to ensure public participation
as we are interested in the effectiveness of
the effort.

The Department believes that public par-
ticipation is a key element in the effective
implementation of the ADA. The ADA is an
opportunity to develop programs that will
ensure the integration of all persons into not
just the transportation system of America,
but all of the opportunities transportation
makes possible. This opportunity is not
without tremendous challenges to the tran-
sit providers. It is only through dialogue,
over the long term, that usable, possible
plans can be developed and implemented.

Section 37.139 Plan Contents

This section contains substantive cat-
egories of information to be contained in the
paratransit plan: Information on current and
changing fixed route service; inventory of
existing paratransit service; discussion of
the discrepancies between existing para-
transit and what is required under this regu-
lation; a discussion of the public participa-
tion requirements and how they have been
met; the plan for paratransit service; the
budget for paratransit services; efforts to co-
ordinate with other transportation pro-
viders; a description of the process in place
or to be used to register ADA paratransit eli-
gible individuals; a description of the docu-
mentation provided to each individual
verifying eligibility; and a request for a
waiver based on undue financial burden, if

491



Pt. 37, App. D

applicable. The final rule contains a reorga-
nized and slightly expanded section on plan
contents, reflecting requests to be more ex-
plicit, rather than less explicit.

The list of required elements is the same
for all entities required to submit para-
transit plans. There is no document length
requirement, however. Each entity (or group
plan) is unique and we expect the plans to re-
flect this. While we would like the plan ele-
ments presented in the order listed in this
section, the contents most likely will vary
greatly, depending on the size, geographic
area, budget, complexity of issues, etc. of the
particular submitting agency.

This section and §37.139 provide for a max-
imum phase-in period of five years, with an
assumed one-year phase-in for all para-
transit programs. (The required budget has
been changed to five years as well.) The De-
partment has established a maximum five-
year phase-in in the belief that not all sys-
tems will require that long, but that some,
particularly those which had chosen to meet
compliance with section 504 requirements
with accessible fixed route service, may in-
deed need five years.

We are confident that, through the public
participation process, entities can develop a
realistic plan for full compliance with the
ADA. To help ensure this, the paratransit
plan contents section now requires that any
plan which projects full compliance after
January 26, 1993 must include milestones
which can be measured and which result in
steady progress toward full compliance. For
example, it is possible that the first part of
yvear one is used to ensure comprehensive
registration of all eligible persons with dis-
abilities, training of transit provider staffs
and the development and dissemination of
information to users and potential users in
accessible formats and some modest increase
in paratransit service is provided. A plan
would not be permitted to indicate that no
activity was possible in the first year, but
proportionately more progress could be
planned for later years than for the first
year. Implementation must begin in January
1992.

Each plan, including its proposed phase-in
period, will be the subject of examination by
FTA. Not all providers who request a five-
year phase-in will receive approval for a five-
year phase-in. The plan must be careful,
therefore, to explain what current services
are, what the projections are, and what
methods are in place to determine and pro-
vide accountability for progress toward full
compliance.

We have been asked for assistance in as-
sessing what the demand for paratransit
service will be. FTA’s ADA Paratransit Man-
ual provides detailed assistance in this and
many other areas of the plan development
process.
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The ADA itself contained a figure of 43
million persons with disabilities. It should
be pointed out that many of these may not
necessarily be eligible for ADA paratransit
service. The Department’s regulatory impact
analysis discussing the probable costs in-
volved in implementing this rule places the
possible percentage of population who would
be eligible for paratransit service at between
1.4 and 1.9 percent. This figure can vary de-
pending on the type and variety of services
you have available, or on such things as cli-
mate, proximity to medical care, family, etc.
that a person with a disability may need.
Clearly estimating demand is one of the
most critical elements in the plan, since it
will be used to make decisions about all of
the various service criteria.

Section 37.139 contains a new paragraph (j),
spelling out in more detail requirements re-
lated to the annual submission of plans.
Since there is now the possibility for five-
yvear phase-ins, the annual plan dem-
onstrates the progress made to date, and ex-
plains any delays.

Section 37.141 Requirements If a Joint Plan is
Submitted

The Department believes that, particularly
in large, multi-provider regions, a coordi-
nated regional paratransit plan and system
are extremely important. Such coordination
can do much to ensure that the most com-
prehensive transportation can be provided
with the most efficient use of available re-
sources. We recognize that the effort of put-
ting together such a coordinated system can
be a lengthy one. This section is intended to
facilitate the process of forming such a co-
ordinated system.

If a number of entities wish to submit a
joint plan for a coordinated system, they
must, like other entities, submit a document
by January 26, 1992. At a minimum, this doc-
ument must include the following:

(1) A general statement that the partici-
pating entities intend to file a joint coordi-
nated plan;

(2) A certification from each participating
entity that it is committed to providing
paratransit as a part of a coordinated plan;

(3) A certification from each participating
entity that it will maintain at least current
levels of paratransit service until the coordi-
nated paratransit service called for by the
joint plan is implemented;

(4) As many elements of the plan as pos-
sible.

These provisions ensure that significant
planning will precede, and plan implementa-
tion will begin by, January 26, 1992, without
precluding entities from cooperating because
it was not possible to complete coordinating
different public entities by that date. The
entities involved in a joint plan are required
to submit all elements of their plan by July
26, 1992.
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The final provision in the section notes
that an entity may later join a coordinated
plan, even if it has filed its own plan on Jan-
uary 26, 1992. An entity must submit its own
plan by January 26, 1992, if it has not pro-
vided a certification of participation in a
joint plan.). In this case, the entity must
provide the assurances and certifications re-
quired of all of the other participating enti-
ties.

The Department fully expects that many
jurisdictions filing joint plans will be able to
do so by January 26, 1992. For those who can-
not, the regulatory provision ensures that
there will be no decrease in paratransit serv-
ice. Further, since we anticipate coordinated
service areas to provide more effective serv-
ice, complete implementation of a joint plan
could be more rapid than if each entity was
providing service on its own.

Entities submitting a joint plan do not
have any longer than any other entities to
fully implement complementary paratransit
service. In any case, all plans (joint or sin-
gle) must be fully implemented by January
26, 1997, absent a waiver for undue financial
burden (which would, in the case of a joint
plan, be considered on a joint basis).

Section 37.143 Paratransit Plan
Implementation

As already discussed under §37.135, the
states will receive FTA recipient plans for
section 18 recipients administered by the
State or any small urbanized area recipient
of section 9 funds administered by a state.
Public entities who do not receive FTA funds
will submit their plans directly to the appli-
cable Regional Office (listed in appendix B to
the rule).

The role of the state is to accept the plans
on behalf of FTA, to ensure that all plans are
submitted to it and forward the plans, with
any comments on the plans, to FTA. This
comment is very important for FTA to re-
ceive, since states administer these pro-
grams on behalf of FTA. Each state’s specific
knowledge of FTA grantees it administers
will provide helpful information to FTA in
making its decisions.

The rule lists five questions the states
must answer when they forward the plans.
These questions are gauged to capitalize on
the working knowledge the states possess on
the grantees. FTA will send a more specific
letter of instruction to each state explaining
its role.

Section 37.147 FTA Review of Plans

This provision spells out factors FTA will
consider in reviewing each plan, including
whether the submission is complete, whether
the plan complies with the substance of the
ADA regulation, whether the entity com-
plied with the public participation require-
ments in developing the plan, efforts by the
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entity to coordinate with other entities in a
plan submission, and any comments sub-
mitted by the states.

These elements are not the only items that
will be reviewed by FTA. Every portion of
the plan will be reviewed and assessed for
compliance with the regulation. This section
merely highlights those provisions thought
most important by the Department.

Section 37.151 Waiver for Undue Financial
Burden

The Department has adopted a five-year
phase-in for paratransit service. Under this
scheme, each entity required to provide
paratransit service will be able to design a
phase-in of its service specifically geared to
local circumstances. While all jurisdictions
will not receive approval for plans with a
five year phase-in, each entity will be able to
request what it needs based on local cir-
cumstances. Generally, the section allows an
entity to request a wavier at any time it de-
termines that it will not be able to meet a
five-year phase-in or make measured
progress toward its full compliance date
specified in its original plan.

A waiver for undue financial burden should
be requested if one of the following cir-
cumstances applies. First, when the entity
submits its first plan on January 26, 1992, if
the entity knows it will not be able to reach
full compliance within five years, or if the
entity cannot make measured progress the
first year it may submit a waiver request.
The entity also should apply for a waiver, if,
during plan implementation, there are
changed circumstances which make it un-
likely that compliance will be possible.

The concept of measured progress should
be given its plain meaning. It is not accept-
able to submit a plan which shows signifi-
cant progress in implementing a plan in
years four and five, but no progress in years
one and two. Similarly, the progress must be
susceptible to objective verification. An en-
tity cannot merely ‘“‘work toward” devel-
oping a particular aspect of a plan.

The Department intends that undue bur-
den waiver requests will be given close scru-
tiny, and waiver will not be granted highly.
In reviewing requests, however, as the legis-
lative history indicates, FTA will look at the
individual financial constraints within
which each public entity operates its fixed
route system. ‘“‘Any determination of undue
financial burden cannot have assumed the
collection of additional revenues, such as
those received through increases in local
taxes or legislative appropriations, which
would not have otherwise been made avail-
able to the fixed route operator.” (H. Rept.
101-485, Pt. 1, at 31)
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Section 37.153 FTA Waiver Determination

If the FTA Administrator grants a waiver
for undue financial burden, the waiver will
be for a specified period of time and the Ad-
ministrator will determine what the entity
must do to meet its responsibilities under
the ADA. Each determination will involve a
judgment of what is appropriate on a case-
by-case basis. Since each waiver will be
granted based on individual circumstances,
the Department does not deem it appropriate
to specify a generally applicable duration for
a waiver.

When a waiver is granted, the rule calls for
entities to look first at limiting the number
of trips provided to each individual as a
means of providing service that does not cre-
ate an undue burden. This capacity con-
straint, unlike manipulations of other serv-
ice criteria, will not result in a degradation
of the quality of service. An entity intending
to submit an undue burden waiver request
should take this approach into account in its
planning process.

It should be noted that requiring an entity
to provide paratransit service at least during
core hours along key routes is one option
that the Administrator has available in
making a decision about the service to be
provided. This requirement stems from the
statutory provision that the Administrator
can require the entity to provide a minimum
level of service, even if to do so would be an
undue financial burden. Certainly part of a
request for a waiver could be a locally en-
dorsed alternative to this description of
basic service. The rule states explicitly the
Administrator’s discretion to return the ap-
plication for more information if necessary.

Section 37.155 Factors in Decision To Grant an
Undue Financial Burden Waiver

Factors the Administrator will consider in
making a decision whether to grant an
undue financial burden waiver request in-
clude effects on current fixed route service,
reductions in other services, increases in
fares, resources available to implement com-
plementary paratransit over the period of
the plan, current level of accessible service
(fixed route and paratransit), cooperation
among transit providers, evidence of in-
creased efficiencies that have been or could
be used, any unique circumstances that may
affect the entity’s ability to provide para-
transit service, the level of per capita service
being provided, both to the population as a
whole and what is being or anticipated to be
provided to persons who are eligible and reg-
istered to receive ADA paratransit service.

This final element allows some measure of
comparability, regardless of the specific
service criteria and should assist in a general
assessment of level of effort.

It is only the costs associated with pro-
viding paratransit service to ADA-para-
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transit eligible persons that can be counted
in assessing whether or not there is an undue
financial burden. Two cost factors are in-
cluded in the considerations which enhance
the Administrator’s ability to assess real
commitment to these paratransit provisions.

First, the Department will allow a statis-
tically valid methodology for estimating
number of trips mandated by the ADA. While
the regulation calls for a trip-by-trip deter-
mination of eligibility, this provision recog-
nizes that this is not possible for some sys-
tems, particularly the large systems. Since
only those trips provided to a person when he
or she is ADA eligible may be counted in de-
termining an undue financial burden, this
provision is necessary.

Second, in determining costs to be counted
toward providing paratransit service, para-
graph (b)(3) allows an entity to include in its
paratransit budget dollars to which it is le-
gally entitled, but which, as a matter of
state or local funding arrangements, are pro-
vided to another entity that is actually pro-
viding the paratransit service.

For example, a state government may pro-
vide a certain formula allocation of the rev-
enue from a certain tax to each jurisdiction
for use in providing transportation service at
the local level. The funds, depending on local
arrangements, may flow either to a transit
authority—a regulated entity under this
rule—or to a city or county government. If
the funds go to the transit authority, they
clearly may be counted in an undue burden
calculation. In addition, however, this provi-
sion also allows funds that flow through the
city or county government to be counted in
the undue burden calculation, since they are
basically the same funds and should not be
treated differently based on the accident of
previously-determined local arrangements.
On the other hand, this provision does not
allow funds of a private non-profit or other
organization who uses Department of Health
and Human Services grant or private con-
tributions to be counted toward the entity’s
financial commitment to paratransit.

SUBPART G—PROVISION OF SERVICE

Section 37.161 Maintenance of Accessible
Features—General

This section applies to all entities pro-
viding transportation services, public and
private. It requires those entities to main-
tain in operative condition those features or
facilities and equipment that make facilities
and vehicles accessible to and usable by indi-
viduals with disabilities.

The ADA requires that, to the maximum
extent feasible, facilities be accessible to and
usable by individuals with disabilities. This
section recognizes that it is not sufficient to
provide features such as lift-equipped vehi-
cles, elevators, communications systems to
provide information to people with vision or
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hearing impairments, etc. if these features
are not maintained in a manner that enables
individuals with disabilities to use them. In-
operative lifts or elevators, locked accessible
doors, accessible paths of travel that are
blocked by equipment or boxes of materials
are not accessible to or usable by individuals
with disabilities.

The rule points out that temporary ob-
structions or isolated instances of mechan-
ical failure would not be considered viola-
tions of the ADA or this rule. Repairs must
be made ‘‘promptly.”” The rule does not, and
probably could not, state a time limit for
making particular repairs, given the variety
of circumstances involved. However, repair-
ing accessible features must be made a high
priority. Allowing obstructions or out of
order accessibility equipment to persist be-
yond a reasonable period of time would vio-
late this Part, as would mechanical failures
due to improper or inadequate maintenance.
Failure of the entity to ensure that acces-
sible routes are free of obstruction and prop-
erly maintained, or failure to arrange
prompt repair of inoperative elevators, lifts,
or other accessibility-related equipment,
would also violate this part.

The rule also requires that accommoda-
tions be made to individuals with disabilities
who would otherwise use an inoperative ac-
cessibility feature. For example, when a rail
system discovers that an elevator is out of
order, blocking access to one of its stations,
it could accommodate users of the station by
announcing the problem at other stations to
alert passengers and offer accessible shuttle
bus service around the temporarily inacces-
sible station. If a public address system were
out of order, the entity could designate per-
sonnel to provide information to customers
with visual impairments.

Section 37.163 Keeping Vehicle Lifts in
Operative Condition—Public Entities

This section applies only to public entities.
Of course, like vehicle acquisition require-
ments and other provisions applying to pub-
lic entities, these requirements also apply
when private entities ‘‘stand in the shoes’ of
public entities in contracting situations, as
provided in §37.23.

This section’s first requirement is that the
entity establish a system of regular and fre-
quent maintenance checks of lifts sufficient
to determine if they are operative.

Vehicle and equipment maintenance is an
important component of successful acces-
sible service. In particular, an aggressive
preventive maintenance program for lifts is
essential. Lifts remain rather delicate pieces
of machinery, with many moving parts,
which often must operate in a harsh environ-
ment of potholes, dust and gravel, variations
in temperature, snow, slush, and deicing
compounds. It is not surprising that they
sometimes break down.
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The point of a preventive maintenance pro-
gram is to prevent breakdowns, of course.
But it is also important to catch broken lifts
as soon as possible, so that they can be re-
paired promptly. Especially in a bus system
with relatively low lift usage, it is possible
that a vehicle could go for a number of days
without carrying a passenger who uses the
lift. It is highly undesirable for the next pas-
senger who needs a lift to be the person who
discovers that the lift is broken, when a
maintenance check by the operator could
have discovered the problem days earlier, re-
sulting in its repair.

Therefore, the entity must have a system
for regular and frequent checks, sufficient to
determine if lifts are actually operative.
This is not a requirement for the lift daily.
(Indeed, it is not, as such, a requirement for
lift cycling at all. If there is another means
available of checking the lift, it may be
used.) If alternate day checks, for example,
are sufficient to determine that lifts are ac-
tually working, then they are permitted. If a
lift is used in service on a given day, that
may be sufficient to determine that the lift
is operative with respect to the next day. It
would be a violation of this part, however,
for the entity to neglect to check lifts regu-
larly and frequently, or to exhibit a pattern
of lift breakdowns in service resulting in
stranded passengers when the lifts had not
been checked before the vehicle failed to pro-
vide required accessibility to passengers that
day.

When a lift breaks down in service, the
driver must let the entity know about the
problem by the most immediate means avail-
able. If the vehicle is equipped with a radio
or telephone, the driver must call in the
problem on the spot. If not, then the driver
would have to make a phone call at the first
opportunity (e.g., from a phone booth during
the turnaround time at the end of the run).
It is not sufficient to wait until the end of
the day and report the problem when the ve-
hicle returns to the barn.

When a lift is discovered to be inoperative,
either because of an in-service failure or as
the result of a maintenance check, the enti-
ty must take the vehicle out of service be-
fore the beginning of its next service day
(with the exception discussed below) and re-
pair the lift before the vehicle is put back
into service. In the case of an in-service fail-
ure, this means that the vehicle can con-
tinue its runs on that day, but cannot start
a new service day before the lift is repaired.
If a maintenance check in the evening after
completion of a day’s run or in the morning
before a day’s runs discloses the problem,
then the bus would not go into service until
the repair had taken place.

The Department realizes that, in the years
before bus fleets are completely accessible,
taking buses with lifts out of service for re-
pairs in this way would probably result in an
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inaccessible spare bus being used on the
route, but at least attention would have to
be paid quickly to the lift repair, resulting in
a quicker return to service of a working ac-
cessible bus.

The rule provides an exception for those
situations in which there is no spare vehicle
(either accessible or inaccessible) available
to take the place of the vehicle with an oper-
ative lift, such that putting the latter vehi-
cle into the shop would result in a reduction
of service to the public (e.g., a scheduled run
on a route could not be made). The Depart-
ment would emphasize that the exception
does not apply when there is any spare vehi-
cle available.

Where the exception does apply, the pro-
vider may keep the vehicle with the inoper-
ative lift in service for a maximum of three
days (for providers operating in an area of
over 50,000 population) or five days (for pro-
viders operating in an area of 50,000 popu-
lation or less). After these times have
elapsed, the vehicle must go into the shop,
not to return until the lift is repaired. Even
during the three- or five-day period, if an ac-
cessible spare bus becomes available at any
time, it must be used in place of the bus with
the inoperative lift or an inaccessible spare
that is being used in its place.

In a fixed route system, if a bus is oper-
ating without a working lift (either on the
day when the lift fails in service or as the re-
sult of the exception discussed above) and
headways between accessible buses on the
route on which the vehicle is operating ex-
ceed 30 minutes, the entity must accommo-
date passengers who would otherwise be in-
convenienced by the lack of an accessible
bus. This accommodation would be by a
paratransit or other special vehicle that
would pick up passengers with disabilities
who cannot use the regular bus because its
lift is inoperative. Passengers who need lifts
in this situation would, in effect, be ADA
paratransit eligible under the second eligi-
bility category. However, since they would
have no way of knowing that the bus they
sought to catch would not be accessible that
day, the transit authority must actively pro-
vide alternative service to them. This could
be done, for example, by having a ‘‘shadow”
accessible service available along the route
or having the bus driver call in the minute
he saw an accessible passenger he could not
pick up (including the original passenger
stranded by an in-service lift failure), with a
short (i.e., less than 30-minute) response
from an accessible vehicle dispatched to pick
up the stranded passenger. To minimize
problems in providing such service, when a
transit authority is using the ‘‘no spare vehi-
cles” exception, the entity could place the
vehicle with the inoperative lift on a route
with headways between accessible buses
shorter than 30 minutes.
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Section 37.165 Lift and Securement Use

This provision applies to both public and
private entities.

All people using common wheelchairs (an
inclusive term for mobility devices that fit
on lifts meeting Access Board guideline di-
mensions—30” by 48” and a maximum of 600
pounds for device and user combined—which
includes three-wheeled scooters and other so-
called non-traditional mobility devices) are
to be allowed to ride the entity’s vehicles.

Entities may require wheelchair users to
ride in designated securement locations.
That is, the entity is not required to carry
wheelchair users whose wheelchairs would
have to park in an aisle or other location
where they could obstruct other persons’
passage or where they could not be secured
or restrained. An entity’s vehicle is not re-
quired to pick up a wheelchair user when the
securement locations are full, just as the ve-
hicle may pass by other passengers waiting
at the stop if the bus is full.

The entity may require that wheelchair
users make use of securement systems for
their mobility devices. The entity, in other
words, can require wheelchair users to
‘“‘buckle up’’ their mobility devices. The en-
tity is required, on a vehicle meeting part 38
standards, to use the securement system to
secure wheelchairs as provided in that part.
On other vehicles (e.g., existing vehicles
with securement systems which do not com-
ply with Part 38 standards), the entity must
provide and use a securement system to en-
sure that the mobility device remains within
the securement area. This latter require-
ment is a mandate to use best efforts to re-
strain or confine the wheelchair to the se-
curement area. The entity does the best it
can, given its securement technology and the
nature of the wheelchair. The Department
encourages entities with relatively less ade-
quate securement systems on their vehicles,
where feasible, to retrofit the vehicles with
better securement systems, that can success-
fully restrain a wide variety of wheelchairs.
It is our understanding that the cost of doing
S0 is not enormous.

An entity may not, in any case, deny
transportation to a common wheelchair and
its user because the wheelchair cannot be se-
cured or restrained by a vehicle’s securement
system, to the entity’s satisfaction.

Entities have often recommended or re-
quired that a wheelchair user transfer out of
his or her own device into a vehicle seat.
Under this rule, it is no longer permissible to
require such a transfer. The entity may pro-
vide information on risks and make a rec-
ommendation with respect to transfer, but
the final decision on whether to transfer is
up to the passenger.

The entity’s personnel have an obligation
to ensure that a passenger with a disability
is able to take advantage of the accessibility
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and safety features on vehicles. Con-
sequently, the driver or other personnel
must provide assistance with the use of lifts,
ramps, and securement devices. For example,
the driver must deploy the lift properly and
safely. If the passenger cannot do so inde-
pendently, the driver must assist the pas-
senger with using the securement device. On
a vehicle which uses a ramp for entry, the
driver may have to assist in pushing a man-
ual wheelchair up the ramp (particularly
where the ramp slope is relatively steep). All
these actions my involve a driver leaving his
seat. Even in entities whose drivers tradi-
tionally do not leave their seats (e.g., be-
cause of labor-management agreements or
company rules), this assistance must be pro-
vided. This rule overrides any requirements
to the contrary.

Wheelchair users—especially those using
electric wheelchairs often have a preference
for entering a lift platform and vehicle in a
particular direction (e.g., backing on or
going on frontwards). Except where the only
way of successfully maneuvering a device
onto a vehicle or into its securement area, or
an overriding safety concern (i.e., a direct
threat) requires one way of doing this or an-
other, the transit provider should respect the
passenger’s preference. We note that most
electric wheelchairs are usually not equipped
with rearview mirrors, and that many per-
sons who use them are not able to rotate
their heads sufficiently to see behind. When
an electric wheelchair must back up a con-
siderable distance, this can have unfortunate
results for other people’s toes.

People using canes or walkers and other
standees with disabilities who do not use
wheelchairs but have difficulty using steps
(e.g., an elderly person who can walk on a
plane without use of a mobility aid but can-
not raise his or her legs sufficiently to climb
bus steps) must also be permitted to use the
lift, on request.

Section 37.167 Other Service Requirements

The requirements in this section apply to
both public and private entities.

On fixed route systems, the entity must
announce stops. These stops include transfer
points with other fixed routes. This means
that any time a vehicle is to stop where a
passenger can get off and transfer to another
bus or rail line (or to another form of trans-
portation, such as commuter rail or ferry),
the stop would be announced. The announce-
ment can be made personally by the vehicle
operator or can be made by a recording sys-
tem. If the vehicle is small enough so that
the operator can make himself or herself
heard without a P.A. system, it is not nec-
essary to use the system.

Announcements also must be made at
major intersections or destination points.
The rule does not define what major inter-
sections or destination points are. This is a
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judgmental matter best left to the local
planning process. In addition, the entity
must make announcements at sufficient in-
tervals along a route to orient a visually im-
paired passenger to his or her location. The
other required announcements may serve
this function in many instances, but if there
is a long distance between other announce-
ments, fill-in orientation announcements
would be called for. The entity must an-
nounce any stop requested by a passenger
with a disability, even if it does not meet
any of the other criteria for announcement.

When vehicles from more than one route
serve a given stop or station, the entity must
provide a means to assist an individual with
a visual impairment or other disability in
determining which is the proper vehicle to
enter. Some entities have used external
speakers. FTA is undertaking a study to de-
termine what is the best available tech-
nology in this area. Some transit properties
have used colored mitts, or numbered cards,
to allow passengers to inform drivers of what
route they wanted to use. The idea is to pre-
vent, at a stop where vehicles from a number
of routes arrive, a person with a visual im-
pairment from having to ask every driver
whether the bus is the right one. The rule
does not prescribe what means is to be used,
only that some effective means be provided.

Service animals shall always be permitted
to accompany their users in any private or
public transportation vehicle or facility. One
of the most common misunderstandings
about service animals is that they are lim-
ited to being guide dogs for persons with vis-
ual impairments. Dogs are trained to assist
people with a wide variety of disabilities, in-
cluding individuals with hearing and mobil-
ity impairments. Other animals (e.g., mon-
keys) are sometimes used as service animals
as well. In any of these situations, the entity
must permit the service animal to accom-
pany its user.

Part 38 requires a variety of accessibility
equipment. This section requires that the en-
tity use the equipment it has. For example,
it would be contrary to this provision for a
transit authority to bolt its bus lifts shut be-
cause transit authority had difficulty main-
taining the lifts. It does little good to have
a public address system on a vehicle if the
operator does not use it to make announce-
ments (except, as noted above, in the situa-
tion where the driver can make himself or
herself heard without recourse to amplifi-
cation.)

Entities must make communications and
information available, using accessible for-
mats and technology (e.g., Braille, large
print, TDDs) to obtain information about
transportation services. Someone cannot
adequately use the bus system if schedule
and route information is not available in a
form he or she can use. If there is only one
phone line on which ADA paratransit eligible
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individuals can reserve trips, and the line is
chronically busy, individuals cannot sched-
ule service. Such obstacles to the use of
transportation service are contrary to this
section. (The latter could, in some cir-
cumstances, be viewed as a capacity con-
straint.)

It is inconsistent with this section for a
transit provider to refuse to let a passenger
use a lift at any designated stop, unless the
lift is physically unable to deploy or the lift
would be damaged if it did deploy (see dis-
cussion under §37.123). In addition, if a tem-
porary situation at the stop (e.g., construc-
tion, an accident, a landslide) made the stop
unsafe for anyone to use, the provider could
decline to operate the lift there (just as it re-
fused to open the door for other passengers
at the same point). The provider could not,
however, declare a stop ‘‘off limits” to per-
sons with disabilities that is used for other
persons. If the transit authority has con-
cerns about barriers or safety hazards that
peculiarly affect individuals with disabilities
that would use the stop, it should consider
making efforts to move the stop.

Under DOT hazardous materials rules, a
passenger may bring a portable medical oxy-
gen supply on board a vehicle. Since the haz-
ardous materials rules permit this, transit
providers cannot prohibit it. For further in-
formation on hazardous materials rules, as
they may affect transportation of assistive
devices, entities may contact the Depart-
ment’s Research and Special Programs Ad-
ministration, Office of Hazardous Materials
Transportation (202-366-0656).

One concern that has been expressed is
that transportation systems (particularly
some rail systems) may make it difficult for
persons with disabilities to board or dis-
embark from vehicles by very rapidly closing
doors on the vehicles before individuals with
disabilities (who may move more slowly
through crowds in the vehicle or platform
than other persons) have a chance to get on
or off the vehicle. Doing so is contrary to the
rule; operators must make appropriate provi-
sion to give individuals with disabilities ade-
quate time to board or disembark.

Section 37.169 Interim Requirements for Over-
the-Road Bus Service Operated by Private En-
tities
Private over-the-road bus (OTRB) service

is, first of all, subject to all the other private

entity requirements of the rule. The require-
ments of this section are in addition to the
other applicable provisions.

Boarding assistance is required. The De-
partment cannot require any particular
boarding assistance devices at this time.
Each operator may decide what mode of
boarding assistance is appropriate for its op-
eration. We agree with the discussion in the
DOJ Title II rule’s preamble that carrying is
a disfavored method of providing assistance
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to an individual with a disability. However,
since accessible private OTRBs cannot be re-
quired by this rule, there may be times when
carrying is the only available means of pro-
viding access to an OTRB, if the entity does
not exercise its discretion to provide an al-
ternative means. It is required by the rule
that any employee who provides boarding as-
sistance—above all, who may carry or other-
wise directly physically assist a passenger—
must be trained to provide this assistance
appropriately and safely.

The baggage priority provision for wheel-
chairs and other assistive devices involves a
similar procedure to that established in the
Department’s Air Carrier Access Act rule (14
CFR part 382). In brief, it provides that, at
any given stop, a person with a wheelchair or
other assistive device would have the device
loaded before other items at this stop. An in-
dividual traveling with a wheelchair is not
similarly situated to a person traveling with
luggage. For the wheelchair user, the wheel-
chair is an essential mobility device, with-
out which travel is impossible. The rationale
of this provision is that, while no one wants
his or her items left behind, carrying the
wheelchair is more important to its user
than ordinary luggage to a traveler. If it
comes to an either/or choice (the wheelchair
user’s luggage would not have any priority
over other luggage, however). There would be
no requirement, under this provision, for
“bumping’’ baggage already on the bus from
previous stops in order to make room for the
wheelchair.

The entity could require advance notice
from a passenger in only one circumstance.
If a passenger needed boarding assistance,
the entity could require up to 48 hours’ ad-
vance notice for the purpose of providing
needed assistance. While advance notice re-
quirements are generally undesirable, this
appears to be a case in which a needed ac-
commodation may be able to be provided
successfully only if the transportation pro-
vider knows in advance that some extra
staffing is needed to accomplish it. While the
primary need for advance notice appears to
be in the situation of an unstaffed station,
there could be other situations in which ad-
vance notice was needed in order to ensure
that the accommodation could be made. En-
tities should not ask for advance notice in
all cases, but just in those cases in which it
is really needed for this purpose. Even if ad-
vance notice is not provided, the entity has
the obligation to provide boarding assistance
if it can be provided with available staff.
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Section 37.171 Equivalency Requirement for
Demand Responsive Service Operated by Pri-
vate Entities Not Primarily in the Business of
Transporting People

This provision is a service requirement
closely related to the private entity require-
ments for §§37.101-37.105 of this part. Entities
in this category are always required to pro-
vide equivalent service, regardless of what
they are doing with respect to the acquisi-
tion of vehicles. The effect of this provision
may be to require some entities to arrange,
either through acquiring their own acces-
sible vehicles or coordinating with other pro-
viders, to have accessible vehicles available
to meet the equivalency standards of §37.105
or otherwise to comply with those standards.

Section 37.173 Training

A well-trained workforce is essential in en-
suring that the accessibility-related equip-
ment and accommodations required by the
ADA actually result in the delivery of good
transportation service to individuals with
disabilities. The utility of training was rec-
ognized by Congress as well. (See S. Rept.
100-116 at 48.) At the same time, we believe
that training should be conducted in an effi-
cient and effective manner, with appropriate
flexibility allowed to the organizations that
must carry it out. Each transportation pro-
vider is to design a training program which
suits the needs of its particular operation.
While we are confident of this approach, we
are mindful that the apparent lack of train-
ing has been a source of complaint to FTA
and transit providers. Good training is dif-
ficult and it is essential.

Several points of this section deserve em-
phasis. First, the requirements for training
apply to private as well as to public pro-
viders, of demand responsive as well as of
fixed route service. Training is just as nec-
essary for the driver of a taxicab, a hotel
shuttle, or a tour bus as it is for a driver in
an FTA-funded city bus system.

Second, training must be to proficiency.
The Department is not requiring a specific
course of training or the submission of a
training plan for DOT approval. However,
every employee of a transportation provider
who is involved with service to persons with
disabilities must have been trained so that
he or she knows what needs to be done to
provide the service in the right way. When it
comes to providing service to individuals
with disabilities, ignorance is no excuse for
failure.

While there is no specific requirement for
recurrent or refresher training, there is an
obligation to ensure that, at any given time,
employees are trained to proficiency. An em-
ployee who has forgotten what he was told in
past training sessions, so that he or she does
not know what needs to be done to serve in-
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dividuals with disabilities, does not meet the
standard of being trained to proficiency.

Third, training must be appropriate to the
duties of each employee. A paratransit dis-
patcher probably must know how to use a
TDD and enough about various disabilities
to know what sort of vehicle to dispatch. A
bus driver must know how to operate lifts
and securement devices properly. A me-
chanic who works on lifts must know how to
maintain them. Cross-training, while useful
in some instances, is not required, so long as
each employee is trained to proficiency in
what he or she does with respect to service
to individuals with disabilities.

Fourth, the training requirement goes
both to technical tasks and human relations.
Employees obviously need to know how to
run equipment the right way. If an employee
will be assisting wheelchair users in trans-
ferring from a wheelchair to a vehicle seat,
the employee needs training in how to do
this safely. But every public contact em-
ployee also has to understand the necessity
of treating individuals with disabilities cour-
teously and respectfully, and the details of
what that involves.

One of the best sources of information on
how best to train personnel to interact ap-
propriately with individuals with disabilities
is the disability community itself. Con-
sequently, the Department urges entities to
consult with disability organizations con-
cerning how to train their personnel. Involv-
ing these groups in the process of estab-
lishing training programs, in addition to pro-
viding useful information, should help to es-
tablish or improve working relationships
among transit providers and disability
groups that, necessarily, will be of long dura-
tion. We note that several transit providers
use persons with disabilities to provide the
actual training. Others have reported that
role playing is an effective method to instill
an appreciation of the particular perspective
of one traveling with a disability.

Finally, one of the important points in
training concerns differences among individ-
uals with disabilities. All individuals with
disabilities, of course, are not alike. The ap-
propriate ways one deals with persons with
various kinds of disabilities (e.g., mobility,
vision, hearing, or mental impairments) are
likely to differ and, while no one expects bus
drivers to be trained as disability specialists,
recognizing relevant differences and respond-
ing to them appropriately is extremely sig-
nificant. Public entities who contract with
private entities to have service provided—
above all, complementary paratransit—are
responsible for ensuring that contractor per-
sonnel receive the appropriate training.
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Appendix A to Part 37—Standards for Accessible
Transportation Facilities

Sections 504(a) and (b) of the Americans
with Disabilities Act (ADA) require the Ac-
cess Board to adopt accessibility guidelines;
sections 204(c) and 306(c) of the ADA require
the Department of Transportation to adopt
regulatory standards ‘‘consistent with the
minimum guidelines and requirements”
issued by the Access Board. In the original
1991 publication of part 37, the Department
complied with this requirement by reproduc-
ing the Access Board’s Americans with Dis-
abilities Act Accessibility Guidelines
(ADAAG) in their entirety as Appendix A.

The Access Board revised ADAAG in July
2004. ADAAG, including technical amend-
ments issued in July 2005, is codified in Ap-
pendices B and D to 36 CFR part 1191. In
order to avoid duplication of material that
the Access Board has already included in the
CFR, and which is now readily available on
the Internet, the Department has adopted
ADAAG by cross-reference in part 37, rather
than reproducing the lengthy Access Board
publication. However, there are certain pro-
visions of ADAAG that the Department is
modifying for clarity or to preserve require-
ments that have been in effect under the ex-
isting standards. Under the ADA, the Depart-
ment, in adopting standards, has the discre-
tion to depart from the language of ADAAG
as long as the Department’s standards re-
main consistent with the Access Board’s
minimum guidelines. In addition, this appen-
dix provides additional guidance concerning
some sections of the DOT standards as they
apply to transportation facilities.

Section 201.1

The basic scoping requirement requires all
areas of newly designed and newly con-
structed buildings and facilities to be acces-
sible. Former §4.1.1(6) provided a ‘‘structural
impracticability’ exception to the require-
ments for new buildings and facilities. The
Access Board deleted this exception to avoid
duplication with an existing requirement to
the same effect in Department of Justice
regulations (see 28 CFR §36.401(c)). For con-
sistency with the approach taken by the Ac-
cess Board and Department of Justice, and
to ensure consistency between facilities sub-
ject to Titles II and IIT of the ADA under
part 37, the Department has added the lan-
guage of the Department of Justice regula-
tion to §37.41 of this part.

Section 206.3

This section concerns the location of ac-
cessible paths. The Department is retaining
language from former §10.3.1(1), which pro-
vides that ‘“Elements such as ramps, ele-
vators, or other circulation devices, fare
vending or other ticketing areas, and fare
collection areas shall be placed to minimize
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the distance which wheelchair users and
other persons who cannot negotiate steps
may have to travel compared to the general
public.” This concept, in our view, is im-
plicit in the language of §206.3. However, we
believe it is useful to make explicit the con-
cept that, in transportation facilities such as
rail stations, important facility elements are
placed so as to minimize the distance per-
sons with disabilities must travel to use
them. This requirement is intended to affect
decisions about where to locate entrances,
boarding locations (e.g., where a mini-high
platform is used for boarding), and other key
elements of a facility.

Section 406.8

To maintain the status quo with respect to
detectable warnings in pedestrian facilities,
the Department is adding a provision (not
found in the current version of the new
ADAAG) requiring curb ramps to have de-
tectable warnings.

Section 810.2.2

The Department recognizes that there will
be some situations in which the full dimen-
sions of a bus boarding and alighting area
complying with the §810.2.2 may not be able
to be achieved (e.g., there is less than 96
inches of perpendicular space available from
the curb or roadway edge, because of build-
ings or terrain features). The Department is
adding language from former §37.9 (¢) of this
part, which provides that ‘‘Public entities
shall ensure the construction of bus boarding
and alighting areas comply with 810.2.2, to
the extent the construction specifications
are within their control.” Where it is not
feasible to fully comply with §810.2.2, the De-
partment expects compliance to the greatest
extent feasible.

We note that there may be some instances
in which it will be necessary to make oper-
ational adjustments where sufficient clear-
ance is not available to permit the deploy-
ment of lifts or ramps on vehicles. For exam-
ple, a bus driver could position the bus at a
nearby point—even if not the precise loca-
tion of the designated stop—so that a pas-
senger needing a lift or ramp to get on or off
the bus can do so. To avoid the need for such
operational adjustments, it is important to
place bus shelters, signs, etc. so that they do
not intrude into the required clearances.

Section 810.5.3

This section concerns coordination be-
tween rail platforms and rail vehicles. The
Department is adding language from the
former §10.3.1 (9) (Exception 2), which pro-
vides that ‘“‘In light rail, commuter rail, and
intercity rail systems where it is not oper-
ationally or structurally feasible to meet the
horizontal gap or vertical difference require-
ments, mini-high platforms, car-borne or
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platform-mounted lifts, ramps or bridge
plates or similarly manually deployed de-
vices, meeting the requirements of 49 CFR
Part 38 shall be permitted.”

In September 2005, the Department issued
guidance concerning the relationship of its
ADA and 504 rules in the context of rail plat-
form accessibility This guidance emphasized
that access to all cars of a train is signifi-
cant because, if passengers with disabilities
are unable to enter all cars from the plat-
form, the passengers will have access only to
segregated service. This would be incon-
sistent with the nondiscrimination mandate
of the ADA. It would also, in the case of Fed-
eral Transit Administration (FTA) and Fed-
eral Railroad Administration (FRA)-assisted
projects (including Amtrak), be inconsistent
with the requirement of the Department’s
section 504 regulation (49 CFR §27.7), which
requires service in the most integrated set-
ting reasonably achievable. This guidance
states the Department’s views of the mean-
ing of its existing rules, and the Department
will continue to use this guidance in apply-
ing the provisions of this rule.

The Department notes that a related sec-
tion of 49 CFR part 38 has been the source of
some misunderstanding. Section 38.71(b)(2)
provides that ‘“Vehicles designed for, and op-
erated on, pedestrian malls, city streets, or
other areas where level-entry boarding is not
practicable shall provide wayside or car-
borne lifts, mini-high platforms, or other
means of access in compliance with §38.83 (b)
or (c¢) of this part.” The Department has re-
ceived some suggestions that this provision
should be interpreted to mean that, if there
is any portion of a system in which level-
entry boarding is not practicable, then the
entire system can use some method other
than level-entry boarding. Such an interpre-
tation is incorrect. The authority to use al-
ternatives to level-entry boarding pertains
only to those portions of a system in which
rail vehicles are ‘‘operated on’’ an area
where level-entry boarding is not prac-
ticable.

For example, suppose a light rail system’s
first three stops are on a pedestrian/transit
mall where it is infeasible to provide level-
entry boarding. The transit system could use
car-borne lifts, mini-high platforms, etc. to
provide access at those three stops. The sys-
tem’s next ten stops are part of a right-of-
way in which level-entry boarding is prac-
ticable. In such a case, level-entry boarding
would have to be provided at those ten stops.
There is nothing inappropriate about the
same system having different means of
boarding in different locations, in such a
case.

We also caution against a potential mis-
understanding of the sentence in §810.5.3
that provides that ‘Low-level platforms
shall be 8 inches minimum (205 mm) above
top of rail.” This does not mean that high-

Pt. 38

level platforms are prohibited or that low-
level platforms are the only design con-
sistent with the rules. It simply means that
where low-level platforms are otherwise per-
mitted, such platforms must be at least 8
inches above the top of rail, except where ve-
hicles are boarded from the street or a side-
walk.

[66 FR 45621, Sept. 6, 1991, as amended at 61
FR 25416, May 21, 1996; 71 FR 63266, Oct. 30,
2006]

PART 38—AMERICANS WITH DIS-
ABILITIES ACT (ADA) ACCESSI-
BILITY  SPECIFICATIONS FOR
TRANSPORTATION VEHICLES

Subpart A—General

Sec.
38.1
38.2
38.3
38.4

Purpose.

Equivalent facilitation.
Definitions.

Miscellaneous instructions.

Subpart B—Buses, Vans and Systems

38.21
38.23
38.25

General.

Mobility aid accessibility.

Doors, steps and thresholds.

38.27 Priority seating signs.

38.29 Interior circulation,
stanchions.

38.31 Lighting.

Fare box.

Public information system.

Stop request.

Destination and route signs.

handrails and

Subpart C—Rapid Rail Vehicles and
Systems

38.51
38.63

General.

Doorways.

38.55 Priority seating signs.

38.57 Interior circulation,
stanchions.

38.59 Floor surfaces.

38.61 Public information system.

38.63 Between-car barriers.

handrails and

Subpart D—Light Rail Vehicles and Systems

38.71 General.

38.73 Doorways.

38.75 Priority seating signs.

38.77 Interior circulation,
stanchions.

38.79 Floors, steps and thresholds.

38.81 Lighting.

38.83 Mobility aid accessibility.

38.85 Between-car barriers.

38.87 Public information system.

handrails and
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