§384.232

(c) Required timing. The State must
disqualify a driver as expeditiously as
possible.

(d) Recordkeeping requirements. The
State must conform to the require-
ments of the October 1998 edition of the
AAMVAnet, Inc.’s ‘“Commercial Driver
License Information System (CDLIS)
State Procedures,”” Version 2.0. (Incor-
porated by reference, see §384.107.)
These requirements include the main-
tenance of such driver records and driv-
er identification data on the CDLIS as
the FMCSA finds are necessary to the
implementation and enforcement of
the disqualifications called for in
§§384.215 through 384.219, and 384.221
through 384.224 of this part.

[67 FR 49762, July 31, 2002]

§384.232 Required timing of record
checks.

The State shall perform the record
checks prescribed in §§384.205, 384.206,
and 384.220, no earlier than 10 days
prior to issuance for licenses issued be-
fore October 1, 1995. For licenses issued
after September 30, 1995, the State
shall perform the record checks no ear-
lier than 24 hours prior to issuance if
the license is issued to a driver who
does not currently possess a valid CDL
from the same State and no earlier
than 10 days prior to issuance for all
other drivers.

§384.233 Background records checks.

(@) The State shall comply with
Transportation Security Administra-
tion requirements concerning back-
ground records checks for drivers seek-
ing to obtain, renew, transfer or up-
grade a hazardous materials endorse-
ment in 49 CFR Part 1572, to the extent
those provisions impose requirements
on the State.

(b) The State shall comply with each
requirement of 49 CFR 383.141.

[68 FR 23850, May 5, 2003]

Subpart C—Procedures for
Determining State Compliance

§384.301 Substantial
eral requirements.

(@) To be in substantial compliance
with 49 U.S.C. 31311(a), a State must
meet each and every standard of sub-

compliance-gen-
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part B of this part by means of the de-
monstrable combined effect of its stat-
utes, regulations, administrative pro-
cedures and practices, organizational
structures, internal control mecha-
nisms, resource assignments (facilities,
equipment, and personnel), and en-
forcement practices.

(b)(1) A State must come into sub-
stantial compliance with the require-
ments of subpart B of this part in ef-
fect as of September 30, 2002 as soon as
practical, but, unless otherwise specifi-
cally provided in this part, not later
than September 30, 2005.

(2) Exception. A State must come into
substantial compliance with 49 CFR
383.123 not later than September 30,
2006.

(c) A State must come into substan-
tial compliance with the requirements
of subpart B of this part in effect as of
September 4, 2007 as soon as practical
but, unless otherwise specifically pro-
vided in this part, not later than Sep-
tember 4, 2010.

[67 FR 49763, July 31, 2002, as amended at 70
FR 56593, Sept. 28, 2005; 72 FR 36788, July 5,
2007]

§384.303 [Reserved]

§384.305 State certifications for Fed-
eral fiscal years after FY 1994.

(a) Certification requirement. Prior to
January 1 of each Federal fiscal year
after FY 1994, each State shall review
its compliance with this part and cer-
tify to the Federal Motor Carrier Safe-
ty Administrator as prescribed in para-
graph (b) of this section. The certifi-
cation shall be submitted as a signed
original and four copies to the State
Director or Officer-in-Charge, Federal
Motor Carrier Safety Administration,
located in that State.

(b) Certification content. The certifi-
cation shall consist of a statement
signed by the Governor of the State, or
by an official designated by the Gov-
ernor, and reading as follows: ““I (name
of certifying official), (position title),
of the State (Commonwealth) of ,
do hereby certify that the State (Com-
monwealth) has continuously been in
substantial compliance with all re-
quirements of 49 U.S.C. 31311(a), as de-
fined in 49 CFR 384.301, since [the first
day of the current Federal fiscal year],
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Federal Motor Carrier Safety Administration, DOT

and contemplates no changes in stat-
utes, regulations, or administrative
procedures, or in the enforcement
thereof, which would affect such sub-
stantial compliance through [the last
date of the current Federal fiscal
year].”

(Approved by the Office of Management and
Budget under control number 2125-0542)

[59 FR 26039, May 18, 1994, as amended at 62
FR 37152, July 11, 1997]

§384.307 FMCSA program reviews of
State compliance.

(@) FMCSA Program Reviews. Each
State’s CDL program will be subject to
review to determine whether or not the
State meets the general requirement
for substantial compliance in §384.301.
The State must cooperate with the re-
view and provide any information re-
quested by the FMCSA.

(b) Preliminary FMCSA determination
and State response. If, after review, a
preliminary determination is made ei-
ther that the State has not submitted
the required annual self-certification
or that the State does not meet one or
more of the minimum standards for
substantial compliance under subpart
B of this part, the State will be in-
formed accordingly.

(c) Reply. The State will have up to 30
calendar days to respond to the pre-
liminary determination. The State’s
reply must explain what corrective ac-
tion it either has implemented or in-
tends to implement to correct the defi-
ciencies cited in the notice or, alter-
natively, why the FMCSA preliminary
determination is incorrect. The State
must provide documentation of correc-
tive action as required by the agency.
Corrective action must be adequate to
correct the deficiencies noted in the
program review and be implemented on
a schedule mutually agreed upon by
the agency and the State. Upon request
by the State, an informal conference
will be provided during this time.

(d) Final FMCSA determination. If,
after reviewing a timely response by
the State to the preliminary deter-
mination, a final determination is
made that the State is not in compli-
ance with the affected standard, the
State will be notified of the final deter-
mination. In making its final deter-
mination, the FMCSA will take into

§384.401

consideration the corrective action ei-
ther implemented or planned to be im-
plemented in accordance with the mu-
tually agreed upon schedule.

(e) State’s right to judicial review. Any
State aggrieved by an adverse decision
under this section may seek judicial
review under 5 U.S.C. Chapter 7.

[67 FR 49763, July 31, 2002]

§384.309 Results of compliance deter-
mination.

(a) A State shall be determined not
substantially in compliance with 49
U.S.C. 31311(a) for any fiscal year in
which it:

(1) Fails to submit the certification
as prescribed in this subpart; or

(2) Does not meet one or more of the
standards of subpart B of this part, as
established in a final determination by
the FMCSA under §384.307(c).

(b) A State shall be in substantial
compliance with 49 U.S.C. 31311(a) for
any fiscal year in which neither of the
eventualities in paragraph (a) of this
section occurs.

[62 FR 37152, July 11, 1997]

Subpart D—Consequences of
State Noncompliance

§384.401 Withholding of funds based
on noncompliance.

(a) Following the first year of non-
compliance. An amount up to 5 percent
of the Federal-aid highway funds re-
quired to be apportioned to any State
under each of sections 104(b)(1), (b)(3),
and (b)(4) of title 23 U.S.C. shall be
withheld from a State on the first day
of the fiscal year following such State’s
first year of noncompliance under this
part.

(b) Following second and subsequent
year(s) of noncompliance. An amount up
to 10 percent of the Federal-aid high-
way funds required to be apportioned
to any State under each of sections
104(b)(1), (b)(3), and (b)(4) of title 23
U.S.C. shall be withheld from a State
on the first day of the fiscal year fol-
lowing such State’s second or subse-
quent year(s) of noncompliance under
this part.

[72 FR 36788, July 5, 2007]
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