§385.309

(b) A safety audit will be conducted
on the new entrant, once it has been in
operation for enough time to have suf-
ficient records to allow the agency to
evaluate the adequacy of its basic safe-
ty management controls. This period
will generally be at least 3 months.

(c) AIll records and documents re-
quired for the safety audit shall be
made available for inspection upon re-
quest by an individual certified under
FMCSA regulations to perform safety
audits.

§385.309 What is the purpose of the
safety audit?

The purpose of a safety audit is to:

(a) Provide educational and technical
assistance to the new entrant; and

(b) Gather safety data needed to
make an assessment of the new en-
trant’s safety performance and ade-
quacy of its basic safety management
controls.

§385.311 What will the safety audit
consist of?

The safety audit will consist of a re-
view of the new entrant’s safety man-
agement systems and a sample of re-
quired records to assess compliance
with the FMCSRs, applicable HMRs
and related record-keeping require-
ments as specified in Appendix A of
this part. The areas for review include,
but are not limited to, the following:

(a) Driver qualification;

(b) Driver duty status;

(¢) Vehicle maintenance;

(d) Accident register; and

(e) Controlled substances and alcohol
use and testing requirements.

§385.313 Who will conduct the safety
audit?
An individual certified under the
FMCSA regulations to perform safety
audits will conduct the safety audit.

§385.315 Where will the safety audit
be conducted?
The safety audit will generally be
conducted at the new entrant’s busi-
ness premises.
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§385.317 Will a safety audit result in a
safety fitness determination by the
FMCSA?

A safety audit will not result in a
safety fitness determination. Safety
fitness determinations follow comple-
tion of a compliance review.

§385.319 What happens after the com-
pletion of the safety audit?

(a) Upon the completion of the safety
audit, the auditor will review the find-
ings with the new entrant.

(b) If the FMCSA determines that the
safety audit discloses that the new en-
trant has adequate basic safety man-
agement controls, the FMCSA will pro-
vide the new entrant written notice as
soon as practicable, but not later than
45 days after the completion of the
safety audit, that it has adequate basic
safety management controls. The new
entrant’s safety performance will con-
tinue to be closely monitored for the
remainder of the 18-month period of
new entrant registration.

(c) If the FMCSA determines that the
findings of the safety audit disclose
that the new entrant’s basic safety
management controls are inadequate,
it will provide the new entrant written
notice, as soon as practicable, but not
later than 45 days after the completion
of the safety audit, that its USDOT
new entrant registration will be re-
voked and its operations placed out-of-
service unless it takes the actions spec-
ified in the notice to remedy its safety
management practices within:

(1) 45 days of the date of the notice if
the new entrant transports passengers
in a CMV designed or used to transport
16 or more passengers, including the
driver, or transports hazardous mate-
rials requiring placarding; or

(2) 60 days of the date of the notice
for all other new entrants.

§385.321 What failures of safety man-
agement practices disclosed by the
safety audit will result in a notice
to a new entrant that its DOT new
entrant registration will be re-
voked?

The failures of safety management
practices consist of a lack of basic safe-
ty management controls as described
in Appendix A of this part and will re-
sult in a notice to a new entrant that
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its DOT new entrant registration will
be revoked.

§385.323 May the FMCSA extend the
period under §385.319(c) for a new
entrant to take corrective action to
remedy its safety management
practices?

(@) If a new entrant that transports
passengers in a CMV designed or used
to transport 16 or more passengers, in-
cluding the driver, or transports haz-
ardous materials in quantities requir-
ing placarding, has submitted evidence
that corrective actions have been
taken pursuant to §385.319(c) and the
FMCSA cannot make a determination
regarding the adequacy of the correc-
tive actions within the 45 day period,
the period may be extended for up to 10
days at the discretion of the FMCSA.

(b) The FMCSA may extend the 60-
day period in §385.319(c)(2), for up to an
additional 60 days provided FMCSA de-
termines that the new entrant is mak-
ing a good faith effort to remedy its
safety management practices.

§385.325 What happens after a new en-
trant has been notified under
§385.319(c) to take corrective action
to remedy its safety management
practices?

(a) If the new entrant provides evi-
dence of corrective action acceptable
to the FMCSA within the time period
provided in §385.319(c), including any
extension of that period authorized
under §385.323, the FMCSA will provide
written notification to the new entrant
that its DOT new entrant registration
will not be revoked and it may con-
tinue operations.

(b) If a new entrant, after being noti-
fied that it is required to take correc-
tive action to improve its safety man-
agement practices, fails to submit a
written response demonstrating correc-
tive action acceptable to FMCSA with-
in the time specified in §385.319(c), in-
cluding any extension of that period
authorized under §385.323, the FMCSA
will revoke its new entrant registra-
tion and issue an out-of-service order
effective on:

(1) Day 46 from the date of notifica-
tion if the new entrant transports pas-
sengers in a CMV designed to transport
16 or more passengers, including the
driver, or transports hazardous mate-

§385.327

rials in
placarding; or

(2) Day 61 from the date of notifica-
tion for all other new entrants; or

(3) If an extension has been granted
under §385.323, the day following the
expiration of the extension date.

(c) The new entrant may not operate
in interstate commerce on or after the
effective date of the out-of-service
order.

quantities requiring

§385.327 What happens when a new
entrant receives a notice under
§385.319(c) that its new entrant reg-
istration will be revoked and it be-
lieves the FMCSA made an error in
its determination?

(a) If a new entrant receives a revoca-
tion notice, it may request the FMCSA
to conduct an administrative review if
it believes the FMCSA has committed
an error in determining that its basic
safety management controls were inad-
equate.

(1) The request must be made to the
Field Administrator of the appropriate
FMCSA Service Center.

(2) The request must explain the
error the new entrant believes the
FMCSA committed in its determina-
tion.

(3) The request must include a list of
all factual and procedural issues in dis-
pute, and any information or docu-
ments that support the new entrant’s
argument.

(b) The new entrant should submit
its request no later than 15 days from
the date of the notice of the inad-
equacy of its basic safety management
controls. Submitting the request with-
in 15 days will allow the FMCSA to
issue a written decision before the pro-
hibitions outlined in §385.319(c) take ef-
fect. Failure to petition within this 15-
day period may prevent the FMCSA
from issuing a final decision before the
prohibitions take effect.

(c) The FMCSA may request that the
new entrant submit additional data
and attend a conference to discuss the
issue(s) in dispute. If the new entrant
does not attend the conference, or does
not submit the requested data, the
FMCSA may dismiss the new entrant’s
request for review.

(d) The FMCSA will complete its re-
view and notify the new entrant in
writing of its decision within 30 days
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