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alleged in the Notice of Claim. Pay-
ment waives respondent’s opportunity 
to further contest the claim, and will 
result in the Notice of Claim becoming 
the Final Agency Order. 

[70 FR 28482, May 18, 2005] 

Subpart C—Settlement 
Agreements 

§ 386.22 Settlement agreements and 
their contents. 

(a) Settlement agreements. (1) When ne-
gotiations produce an agreement as to 
the amount or terms of payment of a 
civil penalty or the terms and condi-
tions of an order, a settlement agree-
ment shall be drawn and signed by the 
respondent and the Field Adminis-
trator or his/her designee. Such settle-
ment agreement must contain the fol-
lowing: 

(i) The statutory basis of the claim; 
(ii) A brief statement of the viola-

tions; 
(iii) The amount claimed and the 

amount paid; 
(iv) The date, time, and place and 

form of payment; 
(v) A statement that the agreement 

is not binding on the Agency until exe-
cuted by the Field Administrator or 
his/her designee; 

(vi) A statement that failure to pay 
in accordance with the terms of the 
agreement or to comply with the terms 
of the agreement may result in the re-
instatement of any penalties held in 
abeyance and may also result in the 
loss of any reductions in civil penalties 
asserted in the Notice of Claim, in 
which case the original amount as-
serted will be due immediately; and 

(vii) A statement that the agreement 
is the Final Agency Order. 

(2) A settlement agreement may con-
tain any conditions, actions, or provi-
sions agreed by the parties to redress 
the violations cited in the Notice of 
Claim or notice of violation. 

(3) A settlement agreement accepted 
and approved by the Assistant Admin-
istrator or Administrative Law Judge 
is a Final Agency Order which is bind-
ing on all parties according to its 
terms. Consent to a settlement agree-
ment which has not yet been approved 
by the Assistant Administrator or Ad-

ministrative Law Judge may not be 
withdrawn for a period of 30 days. 

(b) Civil Penalty Proceedings not before 
Agency Decisionmaker. When the parties 
have agreed to a settlement at any 
time prior to the case coming before 
the Agency decisionmaker, the parties 
may execute an appropriate agreement 
for disposing of the case. The agree-
ment does not require approval by the 
Agency decisionmaker. The agreement 
becomes the Final Agency Order upon 
execution by the Field Administrator 
or his/her designee. 

(c) Civil Penalty Proceedings before 
Agency Decisionmaker. When a respond-
ent has agreed to a settlement of a 
civil penalty before a Final Agency 
Order has been issued, the parties may 
execute an appropriate agreement for 
disposal of the case by consent for the 
consideration of the Assistant Admin-
istrator. The agreement is filed with 
the Assistant Administrator, who may 
accept it, reject it and direct that pro-
ceedings in the case continue, or take 
such other action as he/she deems ap-
propriate. If the Assistant Adminis-
trator accepts the agreement, he/she 
shall enter an order in accordance with 
its terms. The settlement agreement 
becomes the Final Agency Order as of 
the date the Assistant Administrator 
enters an order accepting the settle-
ment agreement. 

(d) Civil Penalty Proceedings before Ad-
ministrative Law Judge (ALJ). When a re-
spondent has agreed to a settlement of 
a civil penalty before the hearing is 
concluded, the parties may execute an 
appropriate agreement for disposing of 
the case by consent for the consider-
ation of the ALJ. The agreement is 
filed with the ALJ who may accept it, 
reject it, and direct that proceedings in 
the case continue, or take such other 
action as he/she deems appropriate. If 
the ALJ accepts the agreement, he/she 
shall enter an order in accordance with 
its terms. The settlement agreement 
becomes the Final Agency Order as per 
§ 386.61. 

(e) Civil Penalty Proceedings before 
Hearing Officer. When a respondent has 
agreed to a settlement of a civil pen-
alty before the hearing is concluded, 
the parties may execute an appropriate 
agreement for disposal of the case for 
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the consideration of the Hearing Offi-
cer. The agreement is filed with the 
Hearing Officer, who, within 20 days of 
receipt, will make a report and rec-
ommendation to the Assistant Admin-
istrator who may accept it, reject it, 
and direct that proceedings in the case 
continue, or take such other action as 
he/she deems appropriate. If the Assist-
ant Administrator accepts the agree-
ment, he/she will enter an order in ac-
cordance with its terms. The settle-
ment agreement becomes the Final 
Agency Order as of the date the Assist-
ant Administrator enters an order ac-
cepting the settlement agreement. 

[70 FR 28482, May 18, 2005] 

Subpart D—General Rules and 
Hearings 

§ 386.31 Official notice. 
Upon notification to all parties, the 

Assistant Administrator or Adminis-
trative Law Judge may take official 
notice of any fact or document not ap-
pearing in evidence in the record. Any 
party objecting to the official notice 
must file an objection within 10 days 
after service of the notice. If a Final 
Agency Order has been issued, and the 
decision rests on a material and disput-
able fact of which the Agency decision-
maker has taken official notice, a 
party may challenge the action of offi-
cial notice in accordance with § 386.64 
of this part. 

[70 FR 28483, May 18, 2005] 

§ 386.34 Motions. 
(a) General. An application for an 

order or ruling not otherwise covered 
by these rules shall be by motion. All 
motions filed prior to the calling of the 
matter for a hearing shall be to the As-
sistant Administrator. All motions 
filed after the matter is called for hear-
ing shall be to the administrative law 
judge. 

(b) Form. Unless made during hear-
ing, motions shall be made in writing, 
shall state with particularity the 
grounds for relief sought, and shall be 
accompanied by affidavits or other evi-
dence relied upon. 

(c) Answers. Except when a motion is 
filed during a hearing, any party may 
file an answer in support or opposition 

to a motion, accompanied by affidavits 
or other evidence relied upon. Such an-
swers shall be served within 20 days 
after the motion is served or within 
such other time as the Assistant Ad-
ministrator or administrative law 
judge may set. 

(d) Argument. Oral argument or briefs 
on a motion may be ordered by the As-
sistant Administrator or the adminis-
trative law judge. 

(e) Disposition. Motions may be ruled 
on immediately or at any other time 
specified by the administrative law 
judge or the Assistant Administrator. 

(f) Suspension of time. The pendency of 
a motion shall not affect any time lim-
its set in these rules unless expressly 
ordered by the Assistant Administrator 
or administrative law judge. 

[50 FR 40306, Oct. 2, 1985. Redesignated and 
amended at 70 FR 28483, May 18, 2005] 

§ 386.35 Motions to dismiss and mo-
tions for a more definite statement. 

(a) Motions to dismiss must be made 
within the time set for reply or peti-
tion to review, except motions to dis-
miss for lack of jurisdiction, which 
may be made at any time. 

(b) Motions for a more definite state-
ment may be made in lieu of a reply. 
The motion must point out the defects 
complained of and the details desired. 
If the motion is granted, the pleading 
complained of must be remedied within 
15 days of the granting of the motion 
or it will be stricken. If the motion is 
denied, the party who requested the 
more definite statement must file his/ 
her pleading within 10 days after the 
denial. 

[50 FR 40306, Oct. 2, 1985. Redesignated at 70 
FR 28483, May 18, 2005] 

§ 386.36 Motions for final agency 
order. 

(a) Generally. Unless otherwise pro-
vided in this section, the motion and 
answer will be governed by § 386.34. Ei-
ther party may file a motion for final 
order. The motion must be served in 
accordance with §§ 386.6 and 386.7. If the 
matter is still pending before the serv-
ice center, upon filing, the matter is of-
ficially transferred from the service 
center to the Agency decisionmaker, 
who will then preside over the matter. 
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