Federal Motor Carrier Safety Administration, DOT

may be developed regarding these fac-
tors that may affect the final amount
of the claim.

(b) When assessing penalties for vio-
lations of notices and orders or settling
claims based on these assessments,
consideration will be given to good
faith efforts to achieve compliance
with the terms of the notices and or-
ders.

[56 FR 10184, Mar. 11, 1991, as amended at 65
FR 7756, Feb. 16, 2000]

§386.82 Civil penalties for violations
of notices and orders.

(a) Additional civil penalties are
chargeable for violations of notices and
orders which are issued under civil for-
feiture proceedings pursuant to 49
U.S.C. 521(b). These notices and orders
are as follows:

(1) Notice to abate—§386.11 (b)(2) and
©@)(iv);

(2) Notice to post—§386.11(b)(3);

(3) Final order—§386.14, §386.17,
§386.22, and §386.61; and

(4) Out-of-service order—§386.72(b)(1).

(b) A schedule of these additional
penalties is provided in the appendix A
to this part. All the penalties are maxi-
mums, and discretion will be retained
to meet special circumstances by set-
ting penalties for violations of notices
and orders, in some cases, at less than
the maximum.

(c) Claims for penalties provided in
this section and in the appendix A to
this part shall be made through the
civil forfeiture proceedings contained
in this part. The issues to be decided in
such proceedings will be limited to
whether violations of notices and or-
ders occurred as claimed and the appro-
priate penalty for such violations.
Nothing contained herein shall be con-
strued to authorize the reopening of a
matter already finally adjudicated
under this part.

[56 FR 10184, Mar. 11, 1991, as amended at 67
FR 61821, Oct. 2, 2002; 70 FR 28486, May 18,
2005]

§386.83 Sanction for failure to pay
civil penalties or abide by payment
plan; operation in interstate com-
merce prohibited.

(a)(1) General rule. A CMV owner or
operator that fails to pay a civil pen-
alty in full within 90 days after the

§386.83

date specified for payment by the
FMCSA'’s final agency order is prohib-
ited from operating in interstate com-
merce starting on the next (i.e., the
91st) day. The prohibition continues
until the FMCSA has received full pay-
ment of the penalty.

(2) Civil penalties paid in installments.
The FMCSA Service Center may allow
a CMV owner or operator to pay a civil
penalty in installments. If the CMV
owner or operator fails to make an in-
stallment payment on schedule, the
payment plan is void and the entire
debt is payable immediately. A CMV
owner or operator that fails to pay the
full outstanding balance of its civil
penalty within 90 days after the date of
the missed installment payment, is
prohibited from operating in interstate
commerce on the next (i.e., the 91st)
day. The prohibition continues until
the FMCSA has received full payment
of the entire penalty.

(3) Appeals to Federal Court. If the
CMV owner or operator appeals the
final agency order to a Federal Circuit
Court of Appeals, the terms and pay-
ment due date of the final agency order
are not stayed unless the Court so di-
rects.

(b) Show Cause Proceeding. (1) The
FMCSA will notify a CMV owner or op-
erator in writing if it has not received
payment within 45 days after the date
specified for payment by the final
agency order or the date of a missed in-
stallment payment. The notice will in-
clude a warning that failure to pay the
entire penalty within 90 days after pay-
ment was due, will result in the CMV
owner or operator being prohibited
from operating in interstate com-
merce.

(2) The notice will order the CMV
owner or operator to show cause why it
should not be prohibited from oper-
ating in interstate commerce on the
91st day after the date specified for
payment. The prohibition may be
avoided only by submitting to the
Chief Safety Officer:

(i) Evidence that the respondent has
paid the entire amount due; or

(i) Evidence that the respondent has
filed for bankruptcy under chapter 11,
title 11, United States Code. Respond-
ents in bankruptcy must also submit
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