§40.135

documentation of this occurrence, in-
cluding notation of informing, or at-
tempting to inform, the employee of
the consequences of not exercising the
option to speak with the you.

(2) You may verify a test result as a
positive or refusal to test, as applica-
ble, if the DER has successfully made
and documented a contact with the em-
ployee and instructed the employee to
contact you and more than 72 hours
have passed since the time the DER
contacted the employee.

(3) You may verify a test result as a
positive or refusal to test, as applica-
ble, if neither you nor the DER, after
making and documenting all reason-
able efforts, has been able to contact
the employee within ten days of the
date on which the MRO receives the
confirmed test result from the labora-
tory.

(b) As the MRO, when you verify a
test result as a positive or refusal to
test under this section, you must docu-
ment the date, time and reason, fol-
lowing the instructions in §40.163 .

(c) As the MRO, after you have
verified a test result as a positive or re-
fusal to test under this section and re-
ported the result to the DER, you must
allow the employee to present informa-
tion to you within 60 days of the
verification documenting that serious
illness, injury, or other circumstances
unavoidably precluded contact with
the MRO and/or DER in the times pro-
vided. On the basis of such informa-
tion, you may reopen the verification,
allowing the employee to present infor-
mation concerning whether there is a
legitimate medical explanation for the
confirmed test result.

§40.135 What does the MRO tell the
employee at the beginning of the
verification interview?

(a) As the MRO, you must tell the
employee that the laboratory has de-
termined that the employee’s test re-
sult was positive, adulterated, sub-
stituted, or invalid, as applicable. You
must also tell the employee of the
drugs for which his or her specimen
tested positive, or the basis for the
finding of adulteration or substitution.

(b) You must explain the verification
interview process to the employee and
inform the employee that your decision
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will be based on information the em-
ployee provides in the interview.

(c) You must explain that, if further
medical evaluation is needed for the
verification process, the employee
must comply with your request for this
evaluation and that failure to do so is
equivalent of expressly declining to
discuss the test result.

(d) As the MRO, you must warn an
employee who has a confirmed posi-
tive, adulterated, substituted or in-
valid test that you are required to pro-
vide to third parties drug test result
information and medical information
affecting the performance of safety-
sensitive duties that the employee
gives you in the verification process
without the employee’s consent (see
§40.327).

(1) You must give this warning to the
employee before obtaining any medical
information as part of the verification
process.

(2) For purposes of this paragraph (d),
medical information includes informa-
tion on medications or other sub-
stances affecting the performance of
safety-sensitive duties that the em-
ployee reports using or medical condi-
tions the employee reports having.

(3) For purposes of this paragraph (d),
the persons to whom this information
may be provided include the employer,
a SAP evaluating the employee as part
of the return to duty process (see
§40.293(g)), DOT, another Federal safe-
ty agency (e.g., the NTSB), or any state
safety agency as required by state law.

(e) You must also advise the em-
ployee that, after informing any third
party about any medication the em-
ployee is using pursuant to a legally
valid prescription under the Controlled
Substances Act, you will allow 5 days
for the employee to have the pre-
scribing physician contact you to de-
termine if the medication can be
changed to one that does not make the
employee medically unqualified or does
not pose a significant safety risk. If, as
an MRO, you receive such information
from the prescribing physician, you
must transmit this information to any
third party to whom you previously
provided information about the safety
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risks of the employee’s other medica-
tion.

[656 FR 79526, Dec. 19, 2000, as amended at 66
FR 41952, Aug. 9, 2001]

§40.137 On what basis does the MRO
verify test results involving mari-
juana, cocaine, amphetamines, or
PCP?

(a) As the MRO, you must verify a
confirmed positive test result for mari-
juana, cocaine, amphetamines, and/or
PCP unless the employee presents a le-
gitimate medical explanation for the
presence of the drug(s)/metabolite(s) in
his or her system.

(b) You must offer the employee an
opportunity to present a legitimate
medical explanation in all cases.

(c) The employee has the burden of
proof that a legitimate medical expla-
nation exists. The employee must
present information meeting this bur-
den at the time of the verification
interview. As the MRO, you have dis-
cretion to extend the time available to
the employee for this purpose for up to
five days before verifying the test re-
sult, if you determine that there is a
reasonable basis to believe that the
employee will be able to produce rel-
evant evidence concerning a legitimate
medical explanation within that time.

(d) If you determine that there is a
legitimate medical explanation, you
must verify the test result as negative.
Otherwise, you must verify the test re-
sult as positive.

(e) In determining whether a legiti-
mate medical explanation exists, you
may consider the employee’s use of a
medication from a foreign country.
You must exercise your professional
judgment consistently with the fol-
lowing principles:

(1) There can be a legitimate medical
explanation only with respect to a sub-
stance that is obtained legally in a for-
eign country.

(2) There can be a legitimate medical
explanation only with respect to a sub-
stance that has a legitimate medical
use. Use of a drug of abuse (e.g., heroin,
PCP, marijuana) or any other sub-
stance (see §40.151(f) and (g)) that can-
not be viewed as having a legitimate
medical use can never be the basis for
a legitimate medical explanation, even
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if the substance is obtained legally in a
foreign country.

(3) Use of the substance can form the
basis of a legitimate medical expla-
nation only if it is used consistently
with its proper and intended medical
purpose.

(4) Bven if you find that there is a le-
gitimate medical explanation under
this paragraph (e) and verify a test
negative, you may have a responsi-
bility to raise fitness-for-duty consid-
erations with the employer (see
§40.327).

§40.139 On what basis does the MRO
verify test results involving opi-
ates?

As the MRO, you must proceed as fol-
lows when you receive a laboratory
confirmed positive opiate result:

(a) If the laboratory detects the pres-
ence of 6-acetylmorphine (6-AM) in the
specimen, you must verify the test re-
sult positive.

(b) In the absence of 6-AM, if the lab-
oratory detects the presence of either
morphine or codeine at 15,000 ng/mL or
above, you must verify the test result
positive unless the employee presents a
legitimate medical explanation for the
presence of the drug or drug metabolite
in his or her system, as in the case of
other drugs (see §40.137). Consumption
of food products (e.g., poppy seeds)
must not be considered a legitimate
medical explanation for the employee
having morphine or codeine at these
concentrations.

(c) For all other opiate positive re-
sults, you must verify a confirmed
positive test result for opiates only if
you determine that there is clinical
evidence, in addition to the urine test,
of unauthorized use of any opium, opi-
ate, or opium derivative (i.e., mor-
phine, heroin, or codeine).

(1) As an MRO, it is your responsi-
bility to use your best professional and
ethical judgement and discretion to de-
termine whether there is clinical evi-
dence of unauthorized use of opiates.
Examples of information that you may
consider in making this judgement in-
clude, but are not limited to, the fol-
lowing:

(i) Recent needle tracks;
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