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§ 661.7 Waivers. 

* * * * * 

(b) Under the provision of 49 U.S.C. 
5323(j)(2)(A), the Administrator may waive 
the general requirements of 49 U.S.C. 
5323(j)(1) if the Administrator finds that 
their application would be inconsistent with 
the public interest. In determining whether 
the conditions exist to grant this public in-
terest waiver, the Administrator will con-
sider all appropriate factors on a case-by- 
case basis, unless a general exception is spe-
cifically set out in this part. When granting 
a public interest waiver, the Administrator 
shall issue a detailed written statement jus-
tifying why the waiver is in the public inter-
est. The Administrator shall publish this jus-
tification in the FEDERAL REGISTER, pro-
viding the public with a reasonable time for 
notice and comment of not more than seven 
calendar days. 

(c) * * * 
(3) After contract award, the Adminis-

trator may grant a non-availability waiver 
under this paragraph, in any case in which a 
bidder or offeror originally certified compli-
ance with the Buy America requirements in 
good faith, but can no longer comply with its 
certification. The Administrator will grant a 
non-availability waiver only if the grantee 
provides sufficient evidence that the original 
certification was made in good faith and that 
the item to be procured cannot now be ob-
tained domestically due to commercial im-
possibility or impracticability. In deter-
mining whether the conditions exist to grant 
a post-award non-availability waiver, the 
Administrator will consider all appropriate 
factors on a case-by-case basis. 

* * * * * 

APPENDIX A TO § 661.7—GENERAL WAIVERS 

* * * * * 

(b) Under the provisions of § 661.7 (b) and (c) 
of this part, a general public interest waiver 
from the Buy America requirements applies 
to microprocessors, computers, micro-
computers, or software, or other such de-
vices, which are used solely for the purpose 
of processing or storing data. This general 
waiver does not extend to a product or device 
which merely contains a microprocessor or 
microcomputer and is not used solely for the 
purpose of processing or storing data. 

* * * * * 

§ 661.9 Application for waivers. 
(a) This section sets out the applica-

tion procedures for obtaining all waiv-

ers, except those general exceptions set 
forth in this part for which individual 
applications are unnecessary and those 
covered by section 165(b)(3) of the Act. 
The procedures for obtaining an excep-
tion covered by section 165(b)(3) are set 
forth in § 661.11 of this part. 

(b) A bidder or offeror who seeks to 
establish grounds for an exception 
must seek the exception, in a timely 
manner, through the grantee. 

(c) Except as provided in paragraph 
(d) of this section, only a grantee may 
request a waiver. The request must be 
in writing, include facts and justifica-
tion to support the waiver, and be sub-
mitted to the Administrator through 
the appropriate Regional Office. 

(d) FTA will consider a request for a 
waiver from a potential bidder, offeror, 
or supplier only if the waiver is being 
sought under § 661.7 (f) or (g) of this 
part. 

(e) The Administrator will issue a 
written determination setting forth 
the reasons for granting or denying the 
exception request. Each request for an 
exception, and FTA’s action on the re-
quest, are available for public inspec-
tion under the provisions of 49 CFR 
part 601, subpart C. 

[56 FR 932, Jan. 9, 1991, as amended at 71 FR 
14117, Mar. 21, 2006] 

EFFECTIVE DATE NOTE: At 72 FR 53697, 
Sept. 20, 2007, § 661.9 was amended by remov-
ing ‘‘section 165(b)(3) of the Act’’ and ‘‘sec-
tion 165(b)(3)’’ and adding in their place ‘‘49 
U.S.C. 5323(j)(2)(C)’’, effective Oct. 22, 2007. 

§ 661.11 Rolling stock procurements. 

(a) The provisions of § 661.5 do not 
apply to the procurement of buses and 
other rolling stock (including train 
control, communication, and traction 
power equipment), if the cost of compo-
nents produced in the United States is 
more than 60 percent of the cost of all 
components and final assembly takes 
place in the United States. 

(b) The domestic content require-
ments in paragraph (a) of this section 
also apply to the domestic content re-
quirements for components set forth in 
paragraphs (i), (j), and (l) of this sec-
tion. 

(c) A component is any article, mate-
rial, or supply, whether manufactured 
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