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(ii) The ability of the objecting party
to cure any prejudice;

(iii) The extent to which presentation
of the evidence would disrupt the or-
derly and efficient hearing of the case;

(iv) The importance of the evidence;
and

(v) The reason for the failure to dis-
close, including any bad faith or will-
fulness regarding the failure.

§221.43 What are the requirements for
written interrogatories?

(a) Motion. Except upon agreement of
the parties, a party wishing to pro-
pound interrogatories must file a mo-
tion under §221.41(c).

(b) ALJ order. During or promptly
after the initial prehearing conference,
the ALJ will issue an order under
§221.41(b) with respect to any discovery
motion requesting the use of written
interrogatories. The order will:

(1) Grant the motion and approve the
use of some or all of the proposed inter-
rogatories; or

(2) Deny the motion.

(c) Answers to interrogatories. Except
upon agreement of the parties, the
party to whom the proposed interrog-
atories are directed must file its an-
swers to any interrogatories approved
by the ALJ within 15 days after
issuance of the order under paragraph
(b) of this section.

(1) Each approved interrogatory must
be answered separately and fully in
writing.

(2) The party or its representative
must sign the answers to interrog-
atories under oath or affirmation.

(d) Access to records. A party’s answer
to an interrogatory is sufficient when:

(1) The information may be obtained
from an examination of records, or
from a compilation, abstract, or sum-
mary based on such records;

(2) The burden of obtaining the infor-
mation from the records is substan-
tially the same for all parties;

(3) The answering party specifically
identifies the individual records from
which the requesting party may obtain
the information and where the records
are located; and

(4) The answering party provides the
requesting party with reasonable op-
portunity to examine the records and
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make a copy, compilation, abstract, or
summary.

§221.44 What are the requirements for
depositions?

(a) Motion and mnotice. Except upon
agreement of the parties, a party wish-
ing to take a deposition must file a mo-
tion under §221.41(c). Any notice of dep-
osition filed with the motion must
state:

(1) The time and place that the depo-
sition is to be taken;

(2) The name and address of the per-
son before whom the deposition is to be
taken;

(3) The name and address of the wit-
ness whose deposition is to be taken;
and

(4) Any documents or materials that
the witness is to produce.

(b) ALJ order. During or promptly
after the initial prehearing conference,
the ALJ will issue an order under
§221.41(b) with respect to any discovery
motion requesting the taking of a dep-
osition. The order will:

(1) Grant the motion and approve the
taking of the deposition, subject to any
conditions or restrictions the ALJ may
impose; or

(2) Deny the motion.

(c) Arrangements. If the parties agree
to or the ALJ approves the taking of
the deposition, the party requesting
the deposition must make appropriate
arrangements for necessary facilities
and personnel.

(1) The deposition will be taken at
the time and place agreed to by the
parties or indicated in the ALJ’s order.

(2) The deposition may be taken be-
fore any disinterested person author-
ized to administer oaths in the place
where the deposition is to be taken.

(3) Any party that objects to the tak-
ing of a deposition because of the dis-
qualification of the person before
whom it is to be taken must do so:

(i) Before the deposition begins; or

(ii) As soon as the disqualification
becomes known or could have been dis-
covered with reasonable diligence.

(4) A deposition may be taken by
telephone conference call, if agreed to
by the parties or approved in the ALJ’s
order.
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(d) Testimony. BEach witness deposed
must be placed under oath or affirma-
tion, and the other parties must be
given an opportunity for cross-exam-
ination.

(e) Representation of witness. The wit-
ness being deposed may have counsel or
another representative present during
the deposition.

(f) Recording and transcript. Except as
provided in paragraph (g) of this sec-
tion, the deposition must be steno-
graphically recorded and transcribed at
the expense of the party that requested
the deposition.

(1) Any other party may obtain a
copy of the transcript at its own ex-
pense.

(2) Unless waived by the deponent,
the deponent will have 3 days after re-
ceiving the transcript to read and sign
it.

(3) The person before whom the depo-
sition was taken must certify the tran-
script following receipt of the signed
transcript from the deponent or expira-
tion of the 3-day review period, which-
ever occurs first.

(g) Video recording. The testimony at
a deposition may be recorded on video-
tape, subject to any conditions or re-
strictions that the parties may agree
to or the ALJ may impose, at the ex-
pense of the party requesting the re-
cording.

(1) The video recording may be in
conjunction with an oral examination
by telephone conference held under
paragraph (c¢)(3) of this section.

(2) After the deposition has been
taken, the person recording the deposi-
tion must:

(i) Provide a copy of the videotape to
any party that requests it, at the re-
questing party’s expense; and

(ii) Attach to the videotape a state-
ment identifying the case and the depo-
nent and certifying the authenticity of
the video recording.

(h) Use of deposition. A deposition
may be used at the hearing as provided
in §221.53.

§221.45 What are the requirements for
requests for documents or tangible
things or entry on land?

(a) Motion. Except upon agreement of
the parties, a party wishing to request
the production of designated docu-
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ments or tangible things or entry on
designated land must file a motion
under §221.41(c). A request may include
any of the following that are in the
possession, custody, or control of an-
other party:

(1) The production of designated doc-
uments for inspection and copying,
other than documents that are already
in the license proceeding record;

(2) The production of designated tan-
gible things for inspection, copying,
testing, or sampling; or

(3) Entry on designated land or other
property for inspection and measuring,
surveying, photographing, testing, or
sampling either the property or any
designated object or operation on the
property.

(b) ALJ order. During or promptly
after the initial prehearing conference,
the ALJ will issue an order under
§221.41(b) with respect to any discovery
motion requesting the production of
documents or tangible things or entry
on land for inspection, copying, or
other purposes. The order will:

(1) Grant the motion and approve the
use of some or all of the proposed re-
quests; or

(2) Deny the motion.

(c) Compliance with order. Except
upon agreement of the parties, the
party to whom any approved request
for production is directed must permit
the approved inspection and other ac-
tivities within 15 days after issuance of
the order under paragraph (a) of this
section.

§221.46 What sanctions may the AL.J
impose for failure to comply with
discovery?

(a) Upon motion of a party, the ALJ
may impose sanctions under paragraph
(b) of this section if any party:

(1) Fails to comply with an order ap-
proving discovery; or

(2) Fails to supplement or amend a
response to discovery under §221.42(a).

(b) The ALJ may impose one or more
of the following sanctions:

(1) Infer that the information, testi-
mony, document, or other evidence
withheld would have been adverse to
the party;

(2) Order that, for the purposes of the
hearing, designated facts are estab-
lished;
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