National Marine Fisheries Service/NOAA, Commerce

minimum number of participants need-
ed for sustained operations that cannot
receive assessment refunds;

(xxi) A provision acknowledging that
NMFS will have the right to partici-
pate in Council meetings;

(xxii) A provision that the Council
will conduct its activities in accord-
ance with applicable NMFS require-
ments and that NMFS has final ap-
proval authority over proposed mar-
keting plans and Council actions;

(xxiii) A provision containing a re-
quirement for the Council to arrange
for a complete audit report to be con-
ducted by an independent public ac-
countant and submitted to NMFS at
the end of each fiscal year;

(xxiv) A provision containing a re-
quirement for the Council to conduct a
market assessment based on economic,
market, social and demographic, and
biological information as deemed nec-
essary by NMFS; and

(xxv) A provision containing a re-
quirement for the Council to update
the list of referendum participants on
an annual basis.

(3) List of referendum participants. The
list of referendum participants, to the
extent practicable, must identify the
business name and address of all sector
participants that the applicants believe
meet the requirements for eligibility
to vote in the referendum on the adop-
tion of the proposed charter.

(i) The list should include all sectors
in which a sector participant meets the
eligibility requirements to vote in a
referendum. If a sector participant has
more than one place of business located
within the geographic area of the
Council, all such places should be list-
ed and the primary place of business
should be designated. The agency will
provide appropriate information in its
possession of a non-proprietary nature
to assist the applicants in developing
the list of sector participants.

(ii) [Reserved]

(4) Analytical documentation. The ap-
plicant must address the requirements
of the Act, implementing regulations,
and other applicable law, i.e., E.O.
12866, Regulatory Flexibility Act, Na-
tional Environmental Policy Act, and
other law as NMFS determines appro-
priate.

§270.5

§270.4 Review of application.

Within 180 days of receipt of the ap-
plication to establish a Council, NMFS
will:

(a) Determine if the application is
complete and complies with all of the
requirements set out in §270.3 and com-
plies with all provisions of the Act and
other applicable laws.

(b) Identify, to the extent prac-
ticable, those sector participants who
meet the requirements for eligibility
to participate in the referendum to es-
tablish the Council. NMFS may require
additional information from the appli-
cants or proposed participants in order
to verify eligibility. NMFS may add
names to or delete names from the list
of sector participants believed eligible
by the applicants until the time of the
referendum based on additional infor-
mation received.

(c) If NMFS finds minor deficiencies
in an application that can be corrected
within the 180-day review period,
NMFS will advise the applicants in
writing of what must be submitted by a
specific date to correct the minor defi-
ciencies.

(d) If NMFS makes a final negative
determination, on an application,
NMFS will advise the applicant in
writing of the reason for the deter-
mination. The applicant may submit
another application at any time there-
after. NMFS then has 180 days from re-
ceipt of the new application to render a
final determination on its accept-
ability.

§270.5 Conduct of referendum.

(a) Upon making affirmative deter-
minations under §270.4, NMFS, within
90 days after the date of the last af-
firmative determination, will conduct
a referendum on the adoption of the
proposed charter.

(b) NMFS will estimate the cost of
conducting the referendum, notify the
applicants, and request that applicants
post a bond or provide other applicable
security, such as a cashier§s check, to
cover costs of the referendum.

(c) NMFS will initially pay all costs
of a referendum to establish a Council.
Within two years after establishment,
the Council must reimburse NMFS for
the total actual costs of the ref-
erendum from assessments collected by
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§270.6

the Council. If a referendum fails to re-
sult in establishment of a Council,
NMFS will immediately recover all ex-
penses incurred for conducting the ref-
erendum from the bond or security
posted by applicants. In either case,
such expenses will not include salaries
of government employees or other ad-
ministrative overhead, but will be lim-
ited to those additional direct costs in-
curred in connection with conducting
the referendum.

(d) No less than 30 days prior to hold-
ing a referendum, NMFS will:

(1) Publish in the FEDERAL REGISTER
the text of the proposed charter and
the most complete list available of sec-
tor participants eligible to vote in the
referendum; and

(2) Provide for public comment, in-
cluding the opportunity for a public
meeting.

§270.6 Sector participants eligible to
vote.

(a) Any participant who meets the
minimum requirements as measured by
income, volume of sales or other rel-
evant factors specified in the approved
charter may vote in a referendum.

(b) Only one vote may be cast by
each participant who is eligible to
vote, regardless of the number of indi-
viduals that make up such ‘‘partici-
pant’” and how many sectors the par-
ticipant is engaged in. The vote may be
made by any responsible officer, owner,
or employee representing a partici-
pant.

§270.7

(a) Favorable vote to establish a Coun-
cil. NMFS will, by order of publication
in the FEDERAL REGISTER, establish the
Council and approve an acceptable pro-
posed charter, if the referendum votes
which are cast in favor of the proposed
charter constitute a majority of the
sector participants voting in each and
every sector. Further, according to the
best available data, the majority must
collectively account for, in the 12—
month period immediately preceding
the month in which the proposed char-
ter was filed, at least 66 percent of the
value of the fish and fish products de-
scribed in the proposed charter handled
during such period in each sector by
those who meet the eligibility require-

Results of referendum.
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ments to vote in the referendum as de-
fined by the applicants.

(b) Unfavorable vote to establish a
Council. If a referendum fails to pass in
any sector of the proposed Council,
NMFS will not establish the Council or
approve the proposed charter. NMFS
will immediately recover the cost of
conducting the referendum according
to §270.5(c).

(c) Notification of referendum results.
NMFS will notify the applicants of the
results of the referendum and publish
the results of the referendum in the
FEDERAL REGISTER.

§270.8 Nomination and appointment
of Council members.

(a) Within 30 days after a Council is
established, NMFS will solicit nomina-
tions for Council members from the
sectors represented on the Council in
accordance with the approved charter.
If the harvesters and receivers rep-
resented on the Council are engaged in
business in two or more states, but
within the geographic area of the
Council, the nominations made under
this section must, to the extent prac-
ticable, result in equitable representa-
tion for those states. Nominees must
be knowledgeable and experienced with
regard to the activities of, or have been
actively engaged in the business of, the
sector that such person will represent
on the Council. Therefore, a resume
will be required for each nominee.

(b) In accordance with 16 TU.S.C.
4009(f), NMF'S will, within 60 days after
the end of the 30-day period, appoint
the members of the Council from
among the nominees.

§270.9 Terms, vacancies, and removal
of Council members.

(a) A Council term is for 3 years, ex-
cept for initial appointments to a
newly established Council where:

(1) Half of the Council member terms
will be 2 years; and

(2) Half of the Council member terms
will be 3 years.

(b) A vacancy on a Council will be
filled, within 60 days after the vacancy
occurs, in the same manner in which
the original appointment was made. A
member appointed to fill a vacancy oc-
curring before the expiration of the
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