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greater than the amount available in
the person’s annual IFQ account and if
the amount greater than the amount
available does not exceed 10 percent of
the amount available in the person’s
annual IFQ account at the time of
landing. The adjustment would be a de-
duction of the amount of IFQ species
harvested or landed that was deter-
mined to exceed the amount available
in the person’s annual IFQ account and
will apply to any person to whom the
affected IFQ is allocated in the year
following the determination.

(e) Underages. Underages of up to 10
percent of a person’s total annual IFQ
account for a current fishing year will
be added to that person’s annual IFQ
account in the year following deter-
mination of the underage. This under-
age adjustment to the annual IFQ allo-
cation will be specific to IFQ species,
IFQ regulatory area, and vessel cat-
egory for which an IFQ is calculated,
and will apply to any person to whom
the affected IFQ is allocated in the
year following determination of an un-
derage.

(f) Harvesting privilege. Quota shares
allocated or permits issued pursuant to
this part do not represent either an ab-
solute right to the resource or any in-
terest that is subject to the ‘‘takings”
provision of the Fifth Amendment of
the TU.S. Constitution. Rather, such
quota shares or permits represent only
a harvesting privilege that may be re-
voked or amended subject to the re-
quirements of the Magnuson-Stevens
Act and other applicable law.

(g) External research tags for halibut
and sablefish. (1) Nothing contained in
this part 679 shall prohibit any person
at any time from retaining and landing
a Pacific halibut or sablefish that bears
at the time of capture an external re-
search tag from any state, Federal, or
international agency, provided that the
halibut or sablefish is one of the fol-
lowing:

(i) A Pacific halibut landed pursuant
to §300.62 of this title and to this part
679; or

(ii) A sablefish landed in accordance
with the Tagged Groundfish Research
Program, and in compliance with all
sablefish requirements of this part 679.

(2) Halibut and sablefish bearing an
external research tag from any state,
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Federal, or international agency, land-
ed pursuant to paragraph (g)(1)(i) or
(2)(1)(ii) of this section, and in accord-
ance with §679.5(1), shall be excluded
from IFQ or CDQ deduction as follows:

(i) The fish shall not be calculated as
part of a person’s IFQ harvest of hal-
ibut or sablefish and shall not be deb-
ited against a person’s halibut IFQ or a
person’s sablefish IFQ; or

(ii) The fish shall not be calculated as
part of the CDQ harvest of halibut or
sablefish and shall not be debited
against a CDQ group’s halibut CDQ or a
CDQ group’s sablefish CDQ.

[61 FR 31230, June 19, 1996, as amended at 61
FR 35579, July 5, 1996; 61 FR 41525, Aug. 9,
1996; 61 FR 43314, Aug. 22, 1996; 62 FR 59299,
Nov. 3, 1997; 66 FR 27910, May 21, 2001; 67 FR
4133, Jan. 28, 2002; 71 FR 36492, June 27, 2006;
72 FR 44809, Aug. 9, 2007]

§679.41 Transfer of quota shares and
IFQ.

(a) General. (1) Except as provided in
paragraph (a)(2) of this section, trans-
fer of QS or IFQ means any transaction
requiring QS, or the use thereof in the
form of IFQ, to pass from one person to
another, permanently or for a fixed pe-
riod of time.

(2) Transactions requiring IFQ per-
mits to be issued in the name of a hired
master employed by an individual or a
corporation are not transfers of QS or
IFQ.

(b) Transfer procedure—(1) Application
for transfer. An Application for Trans-
fer of QS/IFQ (Application for Transfer)
must be approved by the Regional Ad-
ministrator before a person may use
IFQ to harvest IFQ halibut or IFQ sa-
blefish, whether the IFQ was the result
of a direct transfer or the result of a
QS transfer. An Application for Trans-
fer will not be approved until the Re-
gional Administrator has reviewed and
approved the transfer agreement signed
by the parties to the transaction. The
Regional Administrator shall provide
an Application for Transfer form to
any person on request. Persons who
submit an Application for Transfer to
the Regional Administrator for ap-
proval will receive notification of the
Regional Administrator’s decision to
approve or disapprove the Application
for Transfer, and, if applicable, the rea-
son(s) for disapproval, by mail posted
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on the date of that decision, unless an-
other communication mode is re-
quested on the Application for Trans-
fer.

(2) @S or IFQ accounts. QS or IFQ ac-
counts affected by an Application for
Transfer approved by the Regional Ad-
ministrator will change on the date of
approval. Any necessary IFQ permits
will be sent with the notification of the
Regional Administrator’s decision.

(c) Application for Transfer approval
criteria. Except as provided in para-
graph (f) of this section, an Application
for Transfer will not be approved until
the Regional Administrator has deter-
mined that:

(1) The person applying for transfer
received the QS or IFQ to be trans-
ferred:

(i) By initial assignment by the Re-
gional Administrator as provided in
§679.40(a); or

(ii) By approved transfer.

(2) The person applying to receive the
QS or IFQ meets the requirements of
eligibility in paragraph (d) of this sec-
tion.

(3) The person applying for transfer
and the person applying to receive the
QS or IFQ have their notarized signa-
tures on the Application for Transfer.

(4) There are no fines, civil penalties,
or other payments due and owing, or
outstanding permit sanctions, result-
ing from Federal fishery violations in-
volving either person.

(5) The person applying to receive the
QS or IFQ currently exists.

(6) The transfer would not cause the
person applying to receive the QS or
IFQ to exceed the use limits in §679.42
(e) or (f).

(7) The transfer would not violate the
provisions of paragraph (g) of this sec-
tion.

(8)(i) The person applying to make or
receive the IFQ or QS transfer has paid
all IFQ fees that have become due as a
result of an initial administrative de-
termination.

(ii) The person applying to make or
receive the IFQ or QS transfer who has
not paid all IFQ fees that are due (as
provided under §679.45(a)) has timely
appealed the administrative deter-
mination that IFQ fees have not been
paid in full and has submitted to NMFS
an amount sufficient to satisfy any dis-
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puted liability pending a final agency
action.

(9) Other pertinent information re-
quested on the Application for Transfer
has been supplied to the satisfaction of
the Regional Administrator.

(10) If the person applying to transfer
or receive QS or IFQ is a CQE, the fol-
lowing determinations are required for
each eligible community represented
by that CQE:

(i) An individual applying to receive
IFQ from QS held by a CQE is an eligi-
ble community resident of the eligible
community in whose name the CQE is
holding QS;

(ii) The CQE applying to receive or
transfer QS, has submitted a complete
annual report(s) required by §679.5
@1)(8);

(iii) The CQE applying to transfer QS
has provided information on the rea-
sons for the transfer as described in
paragraph (g)(7) of this section;

(iv) The CQE applying to receive QS
is eligible to hold QS on behalf of the
eligible community in the halibut or
sablefish regulatory area designated
for that eligible community in Table 21
to this part; and

(v) The CQE applying to receive QS
has received notification of approval of
eligibility to receive QS/IFQ for that
community as described in paragraph
(d)(1) of this section.

(d) Eligibility to receive QS or IFQ by
transfer—(1) Application for Eligibility.
All persons applying to receive QS or
IFQ must submit an Application for
Eligibility to Receive QS/IFQ (Applica-
tion for Eligibility) containing accu-
rate information to the Regional Ad-
ministrator, except that an Applica-
tion for Eligibility to Receive QS/IFQ
(Application for Eligibility) is not re-
quired for a CQE if a complete applica-
tion to become a CQE, as described in
paragraph (1)(3) of this section, has
been approved by the Regional Admin-
istrator on behalf of an eligible com-
munity. The Regional Administrator
will not approve a transfer of IFQ or
QS to a person until the Application
for Eligibility for that person is ap-
proved by the Regional Administrator.
The Regional Administrator shall pro-
vide an Application for Eligibility form
to any person on request.

488



Fishery Conservation and Management

(2) Type of eligibility. A person must
indicate on the Application for Eligi-
bility whether the eligibility sought is
as:
(i) An individual; or

(ii) A corporation, partnership, or
other entity.

(3) Application filing order. A person
may submit the Application for Eligi-
bility with the Application for Transfer
or file the Application for Eligibility
prior to submitting the Application for
Transfer. If a person, as described in
paragraph (d)(2)(ii) of this section, files
the Application for Eligibility prior to
submitting the Application for Trans-
fer, and that person’s status subse-
quently changes, as described in
§679.42(j), that person must resubmit
an Application for Eligibility before
submitting, or with, the Application
for Transfer.

(4) Notification of approval. Applicants
will be notified by mail of the Regional
Administrator’s approval of an applica-
tion for eligibility.

(5) Notification of disapproval. The Re-
gional Administrator will notify the
applicant if an Application for Eligi-
bility is disapproved. This notification
of disapproval will include:

(i) The disapproved Application for
Eligibility.

(ii) An explanation of why the Appli-
cation for Eligibility was not approved.

(6) Reasons for disapproval. Reasons
for disapproval of an Application for
Eligibility may include, but are not
limited to:

(i) Fewer than 150 days of experience
working as an IFQ crewmember.

(ii) Lack of compliance with the U.S.
citizenship or corporate ownership re-
quirements specified by the definition
of “‘person’ at §679.2.

(iii) An incomplete Application for
Eligibility.

(iv) Fines, civil penalties, or other
payments due and owing, or out-
standing permit sanctions, resulting
from Federal fishery violations.

(e) Transfers of @S blocks—(1) General.
A QS block must be transferred as an
undivided whole, unless the size of the
QS block exceeds the use limits speci-
fied at §679.42. If the QS block to be
transferred exceeds the use limits spec-
ified at §679.42, the Regional Adminis-
trator will divide the block into two
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blocks, one block containing the max-
imum amount of QS allowable under
the QS use limits and the other block
containing the residual QS.

(2) Sablefish. QS blocks for the same
IFQ regulatory area and vessel cat-
egory that represent less than 5,000 1b
(2.3 mt) of sablefish IFQ, based on the
1996 TAC share for fixed gear sablefish
in a specific IFQ regulatory area and
the QS pool for that IFQ regulatory
area on January 31, 1996, may be con-
solidated into larger QS blocks pro-
vided that the consolidated blocks do
not represent greater than 5,000 1bs (2.3
mt) of sablefish IFQ based on the pre-
ceding criteria. A consolidated block
cannot be divided and is considered a
single block for purposes of use and
transferability. The maximum number
of QS units that may be consolidated
into a single QS block in each IFQ reg-
ulatory area is as follows:

(1) Southeast Outside district: 33,270
QS.

(i1) West Yakutat district: 43,390 QS.

(iii) Central GOA regulatory area:

46,055 QS.

(iv) Western GOA regulatory area:
48,410 QS.

(v) Aleutian Islands subarea: 99,210
QS.

(vi) Bering Sea subarea: 91,275 QS.

(3) Halibut. QS blocks for the same
IFQ regulatory area and vessel cat-
egory that represent less than 3,000 1b
(1.4 mt) of halibut IFQ, based on the
1996 catch limit for halibut in a specific
IFQ regulatory area and the QS pool
for that IFQ regulatory area on Janu-
ary 31, 1996, may be consolidated into
larger QS blocks provided that the con-
solidated blocks do not represent
greater than 3,000 1b (1.4 mt) of halibut
IFQ based on the preceding criteria. In
Areas 2C and 3A, QS blocks for the
same IFQ regulatory area and vessel
category that represent less than 5,000
1b (2.3 mt) of halibut IFQ, based on the
1996 catch limit for halibut in a specific
IFQ regulatory area and the QS pool
for that IFQ regulatory area on Janu-
ary 31, 1996, may be consolidated into
larger QS blocks provided that the con-
solidated blocks do not represent
greater than 5,000 1b (2.3 mt) of halibut
IFQ based on the preceding criteria. A
consolidated block cannot be divided
and is considered a single block for
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purposes of use and transferability.
The maximum number of QS units that
may be consolidated into a single block
in each IFQ regulatory area is as fol-
lows:

(i) Area 2C: 33,320 QS.

(ii) Area 3A: 46,520 QS.

(iii) Area 3B: 44,193 QS.

(iv) Subarea 4A: 22,947 QS.

(v) Subarea 4B: 15,087 QS.

(vi) Subarea 4C: 30,930 QS.

(vii) Subarea 4D: 26,082 QS.

(viii) Subarea 4E: 0 QS.

(4) A CQE may not purchase or use
sablefish QS blocks less than or equal
to the number of QS units specified in
(e)(2)(i) through (e)(2)(iv) of this sec-
tion.

(56) A CQE may not purchase or use
halibut QS blocks less than or equal to
the number of QS units specified in
(e)(3)(1) and (e)(3)(ii) of this section.

(f) Transfer of @S or IFQ with restric-
tions. If QS or IFQ must be transferred
as a result of a court order, operation
of law, or as part of a security agree-
ment, but the person receiving the QS
or IFQ by transfer does not meet all of
the eligibility requirements of this sec-
tion, the Regional Administrator will
approve the Application for Transfer
with restrictions. The Regional Admin-
istrator will not assign IFQ resulting
from the restricted QS to any person.
IFQ with restrictions may not be used
for harvesting halibut or sablefish with
fixed gear. The QS or IFQ will remain
restricted until:

(1) The person who received the QS or
IFQ with restrictions meets the eligi-
bility requirements of this section and
the Regional Administrator approves
an Application for Eligibility for that
person; or

(2) The Regional Administrator ap-
proves the Application for Transfer
from the person who received the QS or
IFQ with restrictions to a person who
meets the requirements of this section.

(g) Transfer restrictions. (1) Except as
provided in paragraph (f), paragraph
(2)(2), or paragraph (1) of this section,
only persons who are IFQ crew mem-
bers, or who were initially issued QS
assigned to vessel categories B, C, or D,
and meet the eligibility requirements
in this section, may receive by transfer
QS assigned to vessel categories B, C,
or D, or the IFQ resulting from it.

50 CFR Ch. VI (10-1-07 Edition)

(2) Except as provided in paragraph
(2)(3) of this section, only persons who
are IFQ crew members, and meet the
other requirements in this section,
may receive by transfer QS assigned to
vessel categories B, C, or D, or the IFQ
resulting from it, in IFQ regulatory
area 2C for halibut or in the IFQ regu-
latory area east of 140° W. long. for sa-
blefish.

(3) Individuals who were initially
issued QS assigned to vessel categories
B, C, or D may transfer that QS to a
corporation that is solely owned by the
same individual. Such transfers of QS
assigned to vessel categories B, C, or D
in TFQ regulatory area 2C for halibut
or in the IFQ regulatory area east of
140° W. long. for sablefish will be gov-
erned by the wuse provisions of
§679.42(i); the use provisions pertaining
to corporations at §679.42(j) shall not
apply.

(4) The Regional Administrator will
not approve an Application for Trans-
fer of QS assigned to vessel categories
B, C, or D subject to a lease or any
other condition of repossession or re-
sale by the person transferring QS, ex-
cept as provided in paragraph (h) of
this section, or by court order, oper-
ation of law, or as part of a security
agreement. The Regional Adminis-
trator may request a copy of the sales
contract or other terms and conditions
of transfer between two persons as sup-
plementary information to the transfer
application.

(5) A CQE may not hold QS in halibut
IFQ regulatory areas 2C or 3A that is
assigned to vessel category D.

(6) IFQ derived from QS held by a
CQE on behalf of an eligible commu-
nity may be used only by an eligible
community resident of that eligible
community.

(7) A CQE may transfer QS:

(i) To generate revenues to provide
funds to meet administrative costs for
managing the community QS holdings;

(ii) To generate revenue to improve
the ability of residents within the com-
munity to participate in the halibut
and sablefish IFQ fisheries;

(iii) To generate revenue to purchase
QS to yield IFQ for use by community
residents;

(iv) To dissolve the CQE; or
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(v) As a result of a court order, oper-
ation of law, or as part of a security
agreement.

(8) If the Regional Administrator de-
termines that a CQE transferred QS for
purposes other than those specified in
paragraph (g)(7) of this section, then:

(i) The CQE must divest itself of any
remaining QS holdings and will not be
eligible to receive QS by transfer for a
period of three years after the effective
date of final agency action on the Re-
gional Administrator’s determination;
and

(ii) The Regional Administrator will
not approve a CQE to represent the eli-
gible community in whose name the
CQE transferred quota for a period of
three years after the effective date of
final agency action on the Regional
Administrator’s determination.

(h) Transfer of IFQ. (1) Pursuant to
paragraph (a) of this section, an Appli-
cation for Transfer must be approved
by the Regional Administrator before a
person may use any IFQ that results
from a direct transfer to harvest hal-
ibut or sablefish. After approving the
Application for Transfer, the Regional
Administrator will change any IFQ ac-
counts affected by the approved trans-
fer and issue all necessary IFQ permits.

(2) IFQ resulting from category B, C,
or D QS may not be transferred sepa-
rately from its originating QS, except
as provided in paragraph (k) of this sec-
tion.

(1) Transfer across catcher vessel cat-
egories—(1) CD® compensation. Persons
issued CDQ compensation QS in a
catcher vessel category, pursuant to
§679.41(j), and in an IFQ regulatory
area in which they do not hold QS
other than CDQ compensation QS, may
use that CDQ compensation QS on any
catcher vessel. This exemption from
catcher vessel categories ends upon the
first transfer of the CDQ compensation
QS. CDQ compensation QS being trans-
ferred will be permanently assigned to
a specific catcher vessel category as
designated by the person receiving the
transfer.

(2) CD® compensation @S definition.
For purposes of this paragraph (i), CDQ
compensation QS is QS issued as com-
pensation for halibut and sablefish har-
vest privileges foregone due to the CDQ
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Program, as provided in paragraph (j)
of this section.

(j) Compensation for CD@ allocations.
(1) The Regional Administrator will
compensate persons that receive a re-
duced halibut QS in IPHC regulatory
areas 4B, 4C, 4D, or 4E because of the
halibut CDQ program by adding halibut
QS from IPHC regulatory areas 2C, 3A,
3B, and 4A. This compensation of hal-
ibut QS from areas 2C, 3A, 3B, and 4A
will be allocated in proportion to the
amount of halibut QS foregone due to
the CDQ allocation authorized by this
section.

(2) The Regional Administrator will
compensate persons that receive a re-
duced sablefish QS in any BSAI IFQ
regulatory area because of the sable-
fish CDQ program by taking sablefish
QS from the IFQ regulatory areas of
the GOA and allocating it in propor-
tion to the loss suffered by persons in
the BSAI area. Such additional com-
pensation of sablefish QS will be allo-
cated in proportion to the amount of
sablefish QS foregone due to the CDQ
allocation authorized by this section.

(3) Persons initially issued QS for
IFQ regulatory areas in which a por-
tion of the TAC is allocated to the CDQ
Program will be compensated for hal-
ibut and sablefish harvest privileges
foregone due to the CDQ Program. If a
person does not hold QS in an IFQ reg-
ulatory area on the date the compensa-
tion is issued, that person’s compensa-
tion will be issued as unblocked. If a
person does hold QS in an IFQ regu-
latory area on the date compensation
is issued, that person’s compensation
will be added to their existing QS in
that IFQ regulatory area. The result-
ing QS amount will be blocked or
unblocked according to the criteria
found at §679.40(a). Compensation will
be calculated for each non-CDQ area
using the following formula:

QN = (QC X QSPN X RATE)/(SUMCDQ —
[RATE x SUMraclh) ([1 — RATE] x
TACAve)(QSPc x [CDQ pcr — RATE]D

Where:

QN = quota share in non-CDQ area

Qc = quota share in CDQ area

QSPn = quota share pool in non-CDQ area (as
existing on January 31, 1995)

RATE = SUMcpg/average of the TAC (1988
1994) for all CDQ and non-CDQ areas
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TACave = average of the TAC (1988-1994) for
CDQ area

QSPc = quota share pool in CDQ area (as ex-
isting on January 31, 1995)

CDQpct = CDQ percentage for CDQ area

SUMcpg = sum [TACAvexCDQpcr]

SUMrtac = sum [TACave]

(k) Survivorship transfer privileges—(1)
On the death of an individual who
holds QS or IFQ, the surviving spouse
or, in the absence of a surviving
spouse, a beneficiary designated pursu-
ant to paragraph (k)(2) of this section,
receives all QS and IFQ held by the de-
cedent by right of survivorship, unless
a contrary intent was expressed by the
decedent in a will. The Regional Ad-
ministrator will approve an Applica-
tion for Transfer to the surviving
spouse or designated beneficiary when
sufficient evidence has been provided
to verify the death of the individual.

(2) QS holders may provide the Re-
gional Administrator with the name of
a designated beneficiary from the QS
holder’s immediate family to receive
survivorship transfer privileges in the
event of the QS holder’s death and in
the absence of a surviving spouse.

(3) The Regional Administrator will
approve, for 3 calendar years following
the date of death of an individual, an
Application for Transfer of IFQ from
the surviving spouse or, in the absence
of a surviving spouse, from a bene-
ficiary from the QS holder’s immediate
family designated pursuant to para-
graph (k)(2) of this section to a person
eligible to receive IFQ under the provi-
sions of this section, notwithstanding
the limitations on transfers of IFQ in
paragraph (h)(2) of this section.

(1) Transfer of @S to CREs. (1) Each el-
igible community must designate a
CQE to transfer and hold QS on behalf
of that community.

(2) Each eligible community may des-
ignate only one CQE to hold QS on be-
half of that community at any one
time.

(3) Prior to initially receiving QS by
transfer on behalf of a specific eligible
community, a non-profit entity that
intends to represent that eligible com-
munity as a CQE must have approval
from the Regional Administrator. To
receive that approval, the non-profit
entity seeking to become a CQE must
submit a complete application to be-
come a CQE to the Regional Adminis-
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trator, NMFS, P.O. Box 21668, Juneau,
AK 99802. The Regional Administrator
will provide a copy of the complete ap-
plication to the Alaska Department of
Community and Economic Develop-
ment, Commissioner, P.O. Box 110809,
Juneau, AK 99811-0809. NMFS will con-
sider comments received from the
Alaska Department of Community and
Economic Development when review-
ing applications for a non-profit entity
to become a CQE. The Alaska Depart-
ment of Community and Economic De-
velopment must submit comments on
an application to the Regional Admin-
istrator, NMFS, P.O. Box 21668, Ju-
neau, AK 99802, within 30 days of re-
ceipt of the application in order for
those comments to be considered by
the Regional Administrator during the
approval process. If an application is
disapproved, than that determination
may be appealed under the provisions
established at 50 CFR 679.43. A com-
plete application to become a CQE con-
sists of:

(i) The articles of incorporation
under the laws of the State of Alaska
for that non-profit entity, except that
a non-profit entity that is representing
the Metlakatla Indian Village may pro-
vide articles of incorporation under
Federal Law;

(ii) A statement indicating the eligi-
ble community, or communities, rep-
resented by that non-profit entity for
purposes of holding QS;

(iii) Management organization infor-
mation, including:

(A) The bylaws of the non-profit enti-
ty;

(B) A list of key personnel of the
managing organization including, but
not limited to, the board of directors,
officers, representatives, and any man-
agers;

(C) A description of how the non-prof-
it entity is qualified to manage QS on
behalf of the eligible community, or
communities, it is designated to rep-
resent, and a demonstration that the
non-profit entity has the management,
technical expertise, and ability to
manage QS and IFQ; and

(D) The name of the non-profit orga-
nization, taxpayer ID number, NMFS
person number, permanent business
mailing addresses, name of contact
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persons and additional contact infor-
mation of the managing personnel for
the non-profit entity, resumes of man-
agement personnel, name of commu-
nity or communities represented by
the CQE, name of contact for the gov-
erning body of each community rep-
resented, date, name and notarized sig-
nature of applicant, Notary Public sig-
nature and date when commission ex-
pires.

(iv) A statement describing the pro-
cedures that will be used to determine
the distribution of IFQ to residents of
the community represented by that
CQE, including:

(A) Procedures used to solicit re-
quests from residents to lease IFQ; and

(B) Criteria used to determine the
distribution of IFQ leases among quali-
fied community residents and the rel-
ative weighting of those criteria.

(v) A statement of support from the
governing body of the eligible commu-
nity as that governing body is identi-
fied in Table 21 to this part. That
statement of support is:

(A) A resolution from the City Coun-
cil or other official governing body for
those eligible communities incor-
porated as first or second class cities in
the State of Alaska;

(B) A resolution from the tribal gov-
ernment authority recognized by the
Bureau of Indian Affairs for those eligi-
ble communities that are not incor-
porated as first or second class cities in
the State of Alaska; but are rep-
resented by a tribal government au-
thority recognized by the Secretary of
the Interior; or

(C) A resolution from a non-profit
community association, homeowner as-
sociation, community council, or other
non-profit entity for those eligible
communities that are not incorporated
as first or second class cities in the
State of Alaska, and is not represented
by a tribal government authority rec-
ognized by the Bureau of Indian Af-
fairs. The non-profit entity that pro-
vides a statement of support must:

(1) Have articles of incorporation as a
non-profit community association,
homeowner association, community
council, or other non-profit entity; and

(2) Have an established relationship
with the State of Alaska Department
of Community and Economic Develop-
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ment for purposes of representing that
community for governmental func-

tions.

(D) If an eligible community is not
incorporated as a first or second class
city in the State of Alaska, is not rep-
resented by a tribal government au-
thority recognized by the Secretary of
the Interior, and does not have a non-
profit community association, home-
owner association, community council,
or other non-profit entity within that
community with an established rela-
tionship with the Alaska Department
of Community and Economic Develop-
ment for purposes of representing that
community for purposes of govern-
mental functions, then the Regional
Administrator, NMFS, will not con-
sider any statement from a non-profit
entity representing that community
until that community:

(1) Is incorporated as a first or second
class city in the State of Alaska;

(2) Establishes a tribal government
authority recognized by the Secretary
of the Interior; or

(3) Establishes a non-profit commu-
nity association, homeowner associa-
tion, community council, or other non-
profit entity within that community
that meets the requirements estab-
lished in paragraph (E) of this section.

(E) If a community described under
paragraph (1)(3)(v)(D) of this section es-
tablishes a non-profit community asso-
ciation, homeowner association, com-
munity council, or other non-profit en-
tity within that community, then the
Regional Administrator, NMFS, will
consider any recommendations from
this entity to support a particular ap-
plicant after reviewing:

(1) Petitions from residents affirming
that the non-profit community associa-
tion, homeowner association, commu-
nity council, or other non-profit entity
within that community represents the
residents within that community; and

(2) Comments from the State of Alas-
ka Department of Community and Eco-
nomic Development on the articles of
incorporation for that non-profit enti-
ty and the ability of that non-profit en-
tity to adequately represent the inter-
ests of that community for purposes of
governmental functions.
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(3) If the Regional Administrator de-
termines that this statement of sup-
port is not adequate, than that deter-
mination may be appealed under the
provisions established at 50 CFR 679.43.

(4) The governing body of an eligible
community as that governing body is
identified in Table 21 to this part, must
provide authorization for any transfer
of QS by the CQE that holds QS on be-
half of that eligible community prior
to that transfer of QS being approved
by NMFS. This authorization must be
submitted as part of the Application
for Transfer. That authorization con-
sists of a signature on the Application
for Transfer by a representative of the
governing body that has been des-
ignated by that governing body to pro-
vide such authorization to approve the
transfer of QS.

[61 FR 31230, June 19, 1996, as amended at 61
FR 33385, June 27, 1996; 61 FR 41526, Aug. 9,
1996; 61 FR 67964, Dec. 26, 1996; 63 FR 47368,
Sept. 4, 1998; 65 FR 14942, Mar. 20, 2000; 66 FR
27910, May 21, 2001; 67 FR 4133, 4148, Jan. 28,
2002; 69 FR 23691, Apr. 30, 2004; 72 FR 44809,
Aug. 9, 2007]

§679.42 Limitations on use of QS and
IF

(a) IFQ regulatory area and vessel cat-
egory. (1) The QS or IFQ specified for
one IFQ regulatory area must not be
used in a different IFQ regulatory area,
except all or part of the QS and IFQ
specified for regulatory area 4C may be
harvested in either Area 4C or Area 4D.

i) Notwithstanding §679.4(d)(1),
§679.7(f)(4) and (A1), §679.40(b)(1),
(¢)(3), and (e), from July 22, 2005 to No-
vember 15, 2005, all or part of the QS
and IFQ specified for regulatory area
4C may be harvested in either Area 4C
or Area 4D.

(ii) For the year 2006 and subsequent
annual IFQ fishing seasons, all or part
of the QS and IFQ specified for regu-
latory area 4C may be harvested in ei-
ther Area 4C or Area 4D.

(2) The QS or IFQ assigned to one
vessel category must not be used to
harvest IFQ species on a vessel of a dif-
ferent vessel category, except:

(i) As provided in paragraph (k) of
this section (processing fish other than
IFQ halibut and IFQ sablefish);

50 CFR Ch. VI (10-1-07 Edition)

(ii) As provided in §679.41(i)(1) of this
part (CDQ compensation QS exemp-
tion);

(iii) IFQ derived from QS held by a
CQE may be used to harvest IFQ spe-
cies from a vessel of any length.

(iv) In Areas 3B and 4C, category D
QS and associated IFQ authorizes an
IFQ permit holder to harvest IFQ hal-
ibut on a vessel less than or equal to 60
ft (18.3 m) LOA.

(b) Gear—(1) IFQ Fisheries. Halibut
IFQ must be used only to harvest hal-
ibut with fishing gear authorized in
§679.2. Sablefish fixed gear IFQ must
not be used to harvest sablefish with
trawl gear in any IFQ regulatory area,
or with pot gear in any IFQ regulatory
area of the GOA.

(2) Seabird avoidance gear and methods.
The operator of a vessel using gear au-
thorized at §679.2 while fishing for IFQ
halibut, CDQ halibut, or hook-and-line
gear while fishing for IFQ sablefish
must comply with requirements for
seabird avoidance gear and methods set
forth at §679.24(e).

(c) Requirements and deductions. (1)
Any individual who harvests halibut or
sablefish with fixed gear must:

(i) Have a valid IFQ permit or a valid
IFQ hired master permit.

(ii) Be aboard the vessel at all times
during the fishing trip and present dur-
ing the landing.

(iii) Sign any required fish ticket.

(iv) Sign the IFQ Landing Report re-
quired by §679.5(1)(2)(iii)(M) or
§679.5(1)(2)(iv)(D).

(2) NMFS shall use the following
sources of information to debit a CDQ
or IFQ account.

(i) Except as provided in
§679.5(1)(2)(iii)(J), if offload of unproc-
essed IFQ halibut, CDQ halibut or IFQ
sablefish from a vessel, the scale
weight of the halibut or sablefish prod-
uct actually measured at the time of
offload, as required by §679.5(1)(2)(iii) to
be included in the IFQ Landing Report.

(ii) If offload of processed IFQ & CDQ
halibut or IFQ sablefish from a vessel,
the scale weight of the halibut or sa-
blefish processed product actually
measured at or before the time of off-
load. If the product scale weights are
taken before the time of offload, then
the species and actual product weight
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