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prior to receipt of written approval of
the change from the port director.

Subpart B—Application To
Establish a CES

§118.11 Contents of application.

Each application to operate a CES
shall consist of the following informa-
tion, any application not providing all
of the specified information will not be
considered, and the responses to para-
graphs (b), (¢), (d), (g) and (h) of this
section shall constitute the criteria
used to judge the application:

(a) The name and address of the facil-
ity to be operated as the CES, the
names of all principals or corporate of-
ficers, and the name and telephone
number of an individual to be con-
tacted for further information;

(b) A description of the CES’s acces-
sibility within the port or other loca-
tion, and a floor plan of the facility ac-
tually dedicated to the CES operation
showing bay doors, office space, exte-
rior features, security features, and
staging and work space. Where a sig-
nificant capital expenditure would be
required in order for an existing facil-
ity to meet security or other physical
or equipment requirements necessary
for the CES operation, the applicant
may request in the application time to
conform the facility to such require-
ments. The agreement referred to in
§118.3 of this part shall not be exe-
cuted, in any event, until the facility is
conformed to meet the requirements;

(c) A schedule of fees clearly showing
what the applicant will charge for each
type of service. Subject to any special
costs incurred by the applicant such as
facility modifications to meet specific
cargo handling or storage requirements
or to meet Customs security standards,
the fees set forth in the schedule shall
be comparable to fees charged for simi-
lar services in the area to be served by
the CES;

(d) A detailed list of equipment show-
ing that the applicant can make a di-
verse variety of cargo available for ex-
amination in an efficient and timely
manner;

(e) A copy of an approved custodial
bond on Customs Form 301. If the appli-
cant does not possess such a bond, a
completed Customs Form 301 must be
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included with the application for ap-
proval as a prerequisite to selection;

(f) A list of all employees involved in
the CES operation setting forth their
names, dates of birth, and social secu-
rity numbers. (Providing social secu-
rity numbers is voluntary; however,
failure to provide the number may
hinder the investigation process.);

(g) Any information showing the ap-
plicant’s experience in international
cargo operations and knowledge of Cus-
toms procedures and regulations; and

(h) Any other information to address
any local criteria that the port direc-
tor considers essential to the selection
process based on port conditions.

[T.D. 93-6, 58 FR 5604, Jan. 22, 1993; 58 FR
6574, Jan. 29, 1993, as amended by T.D. 98-29,
63 FR 16684, Apr. 6, 1998]

§118.12 Action on application.

Following submission of all applica-
tions in accordance with §§118.2 and
118.11 of this part, the port director
will advise the public of the applica-
tions received and invite comments
thereon under the public notice and
comment procedures set forth in §118.2;
with regard to each application, the
notice will set forth the name of the
applicant, the address of the facility
proposed to be operated as the CES, the
proposed fee schedule, the list of equip-
ment at the facility, and the number of
employees to be involved in the CES
operation. The port director, based on
a review of all applications under the
criteria set forth in §118.11 and any
public comments submitted under
§118.2 or this section, shall determine
whether a CES operator should be se-
lected and, if a CES operator is to be
selected, shall select the applicant that
will best meet the examination needs
of Customs and facilitate the move-
ment of merchandise.

[T.D. 93-6, 58 FR 5604, Jan. 22, 1993, as amend-
ed by T.D. 99-64, 64 FR 43266, Aug. 10, 1999]

§118.13 Notification of selection or
nonselection.

The applicant selected to operate a
CES will be notified in writing by the
port director of his tentative selection.
The selection shall become final upon
execution of the written agreement be-
tween Customs and the applicant under
§118.3 of this part, and the port director
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will advise the public of the final selec-
tion and of the date on which the CES
will commence operation under the
agreement in accordance with the no-
tice procedures set forth in §118.2 of
this part. Each applicant not selected
to be a CES operator will be so notified
in writing and with a statement of the
reason of nonselection.

Subpart C—Termination of a CES

§118.21 Temporary suspension; perma-
nent revocation of selection and
cancellation of agreement to oper-
ate a CES.

The port director may immediately
suspend or propose permanent revoca-
tion and cancellation of CES oper-
ations for cause as provided in this sec-
tion.

(a) Immediate suspension. The port di-
rector may immediately suspend, for a
temporary period of time or until rev-
ocation and cancellation proceedings
are concluded pursuant to §118.23, a
CES operator’s or entity’s selection
and the written agreement to operate
the CES if:

(1) The selection and written agree-
ment were obtained through fraud or
the misstatement of a material fact; or

(2) The CES operator or an officer of
a corporation which is a CES operator
or a person the port director deter-
mines is exercising substantial owner-
ship or control over such operator or
officer is indicted for, convicted of, or
has committed acts, which would con-
stitute a felony, or a misdemeanor in-
volving theft or a theft-connected
crime. In the absence of an indictment
or conviction, the port director must
have probable cause to believe the pro-
scribed acts occurred.

(b) Proposed revocation and cancella-
tion. The port director may propose to
revoke the selection as operator and
cancel the agreement to operate a CES
if:

(1) The CES operator refuses or oth-
erwise fails to follow any proper order
of a Customs officer or any Customs
order, rule, or regulation relative to
the operation of a CES, or fails to oper-
ate in accordance with the terms of his
agreement or to comply with any of
the provisions of §118.4 of this part;
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(2) The CES operator fails to retain
merchandise which has been designated
for examination;

(3) The CES operator does not pro-
vide secure facilities or properly safe-
guard merchandise within the CES;

(4) The CES operator fails to furnish
a current list of names, addresses and
other information required by §118.4 of
this part; or

(5) The custodial bond required by
§118.4 of this part is determined to be
insufficient in amount or lacking suffi-
cient sureties, and a satisfactory new
bond with good and sufficient sureties
is not furnished within a reasonable
time.

(6) The CES operator or an officer of
a corporation which is a CES operator
or a person the port director deter-
mines is exercising substantial owner-
ship or control over such operator or
officer is indicted for, convicted of, or
has committed acts, which would con-
stitute any of the offenses listed under
paragraph (a) of this section. Where ad-
verse action is initiated by the port di-
rector pursuant to paragraph (a) of this
section and continued under this para-
graph, the suspension of CES activities
remains in effect through the appeal
procedures provided under §118.23.

(c) Circumstance of change in employ-
ment not a bar to adverse action. Any
change in the employment status of a
corporate officer (for example, dis-
charge, resignation, demotion, or pro-
motion) prior to indictment or convic-
tion or after committing any acts
which would constitute the culpable
behavior described under paragraph (a)
of this section, will not preclude appli-
cation of this section, but may be
taken into account by the port director
in exercising discretion to take adverse
action. If the person whose employ-
ment status changed remains in a sub-
stantial ownership, control, or bene-
ficial relationship with the CES oper-
ator, this factor will also be considered
in exercising discretion under this sec-
tion.

[T.D. 93-6, 58 FR 5604, Jan. 22, 1993; 58 FR

6574, Jan. 29, 1993, as amended by T.D. 96-57,
61 FR 39071, July 26, 1996]
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