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5931 to that person, or by any other ap-
propriate written means. Use of Cus-
toms Form 5931 shall not preclude as-
sessment of any penalty or liability to
forfeiture otherwise incurred.

(c) Statement on report of discrepancy
required. The overage report or short-
age declaration shall bear the fol-
lowing statement signed by the master
of the vessel, the person in charge of
the vehicle, the owner of the vessel or
vehicle, an authorized agent, or the
person directly or indirectly respon-
sible for the discrepancy:

I declare to the best of my knowledge and
belief that the discrepancy described herein
occurred for the reasons stated. I also certify
that evidence to support a claim of non-
importation or proper disposition of mer-
chandise will be retained in the carrier’s
files for a period of at least one year from
the date of this report of discrepancy and
will be made available to Customs upon de-
mand.

(d) Action on the discrepancy report. (1)
In accordance with the proviso to 19
U.S.C. 1584, no penalty shall be in-
curred under that section if—

(i) The manifest discrepancy relates
only to a shortage;

(ii) There is timely filing of the dis-
crepancy report;

(iii) There has been no loss of rev-
enue;

(iv) The port director is satisfied that
the discrepancy resulted from clerical
error or other mistake; and

(v) In the case of a discrepancy not
reported initially by the master, per-
son in charge, owner, agent, or the per-
son directly or indirectly responsible,
the port director is satisfied that there
is a valid reason for failure to file the
discrepancy report.

(2) If the criteria in paragraph (d)(1)
of this section are not met, applicable
penalties under 19 U.S.C. 1584 shall be
assessed.

(3) Any penalty or liability to for-
feiture incurred under 19 U.S.C. 1584
may be mitigated or remitted under
section 618, Tariff Act of 1930, as
amended (19 U.S.C. 1618).

(e) Penalty assessment. For the pur-
pose of assessing penalties under 19
U.S.C. 1584, the value of the merchan-
dise shall be determined as described in
section 162.43 of this chapter.
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(f) Lack of knowledge does not relieve
liability. The fact that the master of
the vessel, the person in charge of the
vehicle, or the owner of the vessel or
vehicle had no knowledge of a discrep-
ancy shall not relieve the master, the
person in charge, or the owner from a
penalty, or the vessel or vehicle from
liability to forfeiture, incurred under
19 U.S.C. 1584.

(g) Clerical error or other mistake de-
fined. For the purpose of this section,
the term ‘‘clerical error or other mis-
take” is defined as a non-negligent, in-
advertent, or typographical mistake in
the preparation, assembly, or submis-
sion of manifests. However, repeated
similar manifest discrepancies by the
same persons may be considered the re-
sult of negligence and not clerical
error or other mistake.

[T.D. 80-236, 46 FR 64172, Sept. 29, 1980, as
amended by T.D. 93-96, 58 FR 67318, Dec. 21,
1993]

§123.10 General order merchandise.

(a) Any merchandise or baggage regu-
larly landed but not covered by a per-
mit for its release shall be allowed to
remain at the place of unlading until
the fifteenth calendar day after land-
ing. No later than 20 calendar days
after landing, the owner or operator of
the vehicle or the agent thereof shall
notify Customs of any such merchan-
dise or baggage for which entry has not
been made. Such notification shall be
provided in writing or by any appro-
priate Customs-authorized electronic
data interchange system. Failure to
provide such notification may result in
assessment of a monetary penalty of up
to $1,000 per bill of lading against the
owner or operator of the vehicle or the
agent thereof. If the value of the mer-
chandise on the bill is less than $1,000,
the penalty shall be equal to the value
of such merchandise.

(b) Any merchandise or baggage that
is taken into custody from an arriving
carrier by any party under a Customs-
authorized permit to transfer or in-
bond entry may remain in the custody
of that party for 15 calendar days after
receipt under such permit to transfer
or 15 calendar days after arrival at the
port of destination. No later than 20
calendar days after receipt under the
permit to transfer or 20 calendar days
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after arrival under bond at the port of
destination, the party shall notify Cus-
toms of any such merchandise or bag-
gage for which entry has not been
made. Such notification shall be pro-
vided in writing or by any appropriate
Customs-authorized electronic data
interchange system. If the party fails
to notify Customs of the unentered
merchandise or baggage in the allotted
time, he may be liable for the payment
of liquidated damages under the terms
and conditions of his custodial bond
(see §113.63(c)(4) of this chapter).

(c) In addition to the notification to
Customs required under paragraphs (a)
and (b) of this section, the carrier (or
any other party to whom custody of
the unentered merchandise has been
transferred by a Customs authorized
permit to transfer or in-bond entry)
shall provide notification of the pres-
ence of such unreleased and unentered
merchandise or baggage to a bonded
warehouse certified by the port direc-
tor as qualified to receive general order
merchandise. Such notification shall
be provided in writing or by any appro-
priate Customs-authorized electronic
data interchange system and shall be
provided within the applicable 20-day
period specified in paragraph (a) or (b)
of this section. It shall then be the re-
sponsibility of the bonded warehouse
proprietor to arrange for the transpor-
tation and storage of the merchandise
or baggage at the risk and expense of
the consignee. The arriving carrier (or
other party to whom custody of the
merchandise was transferred by the
carrier under a Customs-authorized
permit to transfer or in-bond entry) is
responsible for preparing a Customs
Form (CF) 6043 (Delivery Ticket), or
other similar Customs document as
designated by the port director or an
electronic equivalent as authorized by
Customs, to cover the proprietor’s re-
ceipt of the merchandise and its trans-
port to the warehouse from the custody
of the arriving carrier (or other party
to whom custody of the merchandise
was transferred by the carrier under a
Customs-authorized permit to transfer
or in-bond entry) (see §19.9 of this chap-
ter). Any unentered merchandise or
baggage shall remain the responsibility
of the carrier, master, or person in
charge of the importing vehicle or the
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agent thereof or party to whom the
merchandise has been transferred
under a Customs authorized permit to
transfer or in-bond entry until it is
properly transferred from his control
in accordance with this paragraph. If
the party to whom custody of the
unentered merchandise or baggage has
been transferred by a Customs-author-
ized permit to transfer or in-bond entry
fails to notify a Customs-approved
bonded warehouse of such merchandise
or baggage within the applicable 20-cal-
endar-day period, he may be liable for
the payment of liquidated damages of
$1,000 per bill of lading under the terms
and conditions of his international car-
rier or custodial bond (see §§113.63(b),
113.63(c) and 113.64(b) of this chapter).

(d) If the carrier or any other party
to whom custody of the unentered mer-
chandise has been transferred by a Cus-
toms-authorized permit to transfer or
in-bond entry fails to timely relinquish
custody of the merchandise to a Cus-
toms-approved bonded General Order
warehouse, the carrier or other party
may be liable for liquidated damages
equal to the value of that merchandise
under the terms and conditions of his
international carrier or custodial bond,
as applicable.

(e) If the bonded warehouse operator
fails to take possession of unentered
and unreleased merchandise or baggage
within five calendar days after receipt
of notification of the presence of such
merchandise or baggage under this sec-
tion, he may be liable for the payment
of liquidated damages under the terms
and conditions of his custodial bond
(see §113.63(a)(1) of this chapter). If the
port director finds that the warehouse
proprietor cannot accept the goods be-
cause they are required by law to be
exported or destroyed (see §127.28 of
this chapter), or for other good cause,
the goods will remain in the custody of
the arriving carrier or other party to
whom the goods have been transferred
under a Customs-authorized permit to
transfer or in-bond entry. In this event,
the carrier or other party will be re-
sponsible under bond for exporting or
destroying the goods, as necessary (see
§§113.63(c)(3) and 113.64(b) of this chap-
ter).

(f) In ports where there is no bonded
warehouse authorized to accept general
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order merchandise, or if merchandise
requires specialized storage facilities
which are unavailable in a bonded fa-
cility, the port director, after having
received notice of the presence of
unentered merchandise or baggage in
accordance with the provisions of this
section, shall direct the storage of the
merchandise by the carrier or by any
other appropriate means.

(g) Merchandise taken into the cus-
tody of the port director pursuant to
section 490(b), Tariff Act of 1930, as
amended (19 U.S.C. 1490(b)), shall be
sent to a general order warehouse after
1 day after the day the vehicle arrived,
to be held there at the risk and expense
of the consignee.

[T.D. 98-74, 63 FR 51289, Sept. 25, 1998, as
amended by T.D. 02-65, 67 FR 68033, Nov. 8,
2002]

Subpart B—International Traffic

§123.11 Supplies on
trains.

(a) Articles acquired abroad. Articles
subject to internal revenue tax and
other merchandise acquired abroad
constituting supplies arriving on inter-
national trains crossing and recrossing
the boundary line, for which the train
crew elects not to file an inventory as
provided for in paragraph (b) of this
section, shall be subject to duty and
tax unless locked or sealed in a sepa-
rate compartment or locker upon ar-
rival, and the lock or seal remains un-
broken until the train departs from the
United States at the final port of exit.

(b) Inventory procedure. Supplies ac-
quired abroad for which internal rev-
enue stamps are not required may be
used in the United States under the fol-
lowing procedure:

(1) Port of arrival. An inventory exe-
cuted in duplicate consisting of an
itemized list showing the kind and
quantity of each class of supplies on
hand in the car with space for a par-
allel column in which to show at the
port of exit the quantity used, shall be
certified by the person in charge of the
car and furnished to the Customs offi-
cer upon arrival. The Customs officer
shall certify the correctness of both
copies of the inventory, return the
original to the person in charge of the
car and retain the duplicate, or forward

international
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it to the port of exit if this differs from
the port of arrival.

(2) Port of exit. Upon arrival at the
port of exit, the inventory returned at
the port of arrival to the person in
charge of the car shall be submitted to
the Customs officer after completion
by showing the quantity of each item
used in the United States, and being
certified by the person in charge of the
car. Entries must be filed and applica-
ble duties and taxes paid at the port of
exit on the quantity of supplies con-
sumed in the United States.

(c) Supplies purchased in the United
States. Supplies purchased in the
United States shall be passed free of
duty without inventory or entry.

§123.12 Entry of foreign locomotives
and equipment in international
traffic.

(a) Use on a continuous route. Foreign
locomotives or other foreign railroad
equipment in use on a continuous route
crossing the boundary into the United
States shall be admitted without for-
mal entry or the payment of duty to
proceed to the end of the run and de-
part for a foreign country, in accord-
ance with the following:

(1) On inward trip. Unless formally
entered and cleared through Customs
into the United States, or unless ex-
empt from entry as provided in
§141.4(b)(4) of this chapter, a foreign lo-
comotive shall be used on the inward
trip only in connection with taking the
inbound train to the last place in a
continuous haul, including the switch-
ing of cars which it has hauled into the
United States. Other foreign railroad
equipment may proceed to the place of
complete unloading for any merchan-
dise imported therein.

(2) On outward trip. Unless formally
entered and cleared through Customs
into the United States, or unless ex-
empt from entry as provided in
§141.4(b)(4) of this chapter, foreign lo-
comotives may be used on the outward
trip only in connection with through
trains crossing the boundary, including
switching to make up such trains.
Other foreign railroad equipment may
be used in such trains or for such local
traffic as is reasonably incidental to its
economical and prompt departure for a
foreign country.
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