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§351.208 Suspension of investigation.

(a) Introduction. In addition to the
imposition of duties, the Act also per-
mits the Secretary to suspend an anti-
dumping or countervailing duty inves-
tigation by accepting a suspension
agreement (referred to in the WTO
Agreements as an ‘‘undertaking’’).
Briefly, in a suspension agreement, the
exporters and producers or the foreign
government agree to modify their be-
havior so as to eliminate dumping or
subsidization or the injury caused
thereby. If the Secretary accepts a sus-
pension agreement, the Secretary will
“‘suspend’ the investigation and there-
after will monitor compliance with the
agreement. This section contains rules
for entering into suspension agree-
ments and procedures for suspending
an investigation.

(b) In general. The Secretary may
suspend an investigation under section
704 or section 734 of the Act and this
section.

(c) Definition of ‘‘substantially all.”
Under section 704 and section 734 of the
Act, exporters that account for ‘“‘sub-
stantially all” of the merchandise
means exporters and producers that
have accounted for not less than 85 per-
cent by value or volume of the subject
merchandise during the period for
which the Secretary is measuring
dumping or countervailable subsidiza-
tion in the investigation or such other
period that the Secretary considers
representative.

(d) Monitoring. In monitoring a sus-
pension agreement under section 704(c),
section 734(c), or section 734(l) of the
Act (agreements to eliminate injurious
effects or to restrict the volume of im-
ports), the Secretary will not be
obliged to ascertain on a continuing
basis the prices in the United States of
the subject merchandise or of domestic
like products.

(e) Exports not to increase during in-
terim period. The Secretary will not ac-
cept a suspension agreement under sec-
tion 704(b)(2) or section 734(b)(1) of the
Act (the cessation of exports) unless
the agreement ensures that the quan-
tity of the subject merchandise ex-
ported during the interim period set
forth in the agreement does not exceed
the quantity of the merchandise ex-
ported during a period of comparable
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duration that the Secretary considers
representative.

(f) Procedure for suspension of inves-
tigation—(1) Submission of proposed sus-
pension agreement—(i) In general. As ap-
propriate, the exporters and producers
or, in an antidumping investigation in-
volving a honmarket economy country
or a countervailing duty investigation,
the government, must submit to the
Secretary a proposed suspension agree-
ment within:

(A) In an antidumping investigation,
15 days after the date of issuance of the
preliminary determination, or

(B) In a countervailing duty inves-
tigation, 7 days after the date of
issuance of the preliminary determina-
tion.

(ii) Postponement of final determina-
tion. Where a proposed suspension
agreement is submitted in an anti-
dumping investigation, an exporter or
producer or, in an investigation involv-
ing a nonmarket economy country, the
government, may request postpone-
ment of the final determination under
section 735(a)(2) of the Act (see
§351.210(e)). Where the final determina-
tion in a countervailing duty investiga-
tion is postponed under section
703(g)(2) or section 705(a)(1) of the Act
(see §351.210(b)(3) and §351.210(i)), the
time limits in paragraphs (f)(1)(i),
@) (i), (H(3), and (g)(1) of this section
applicable to countervailing duty in-
vestigations will be extended to coin-
cide with the time limits in such para-
graphs applicable to antidumping in-
vestigations.

(iii) Special rule for regional industry
determination. If the Commission makes
a regional industry determination in
its final affirmative determination
under section 705(b) or section 735(b) of
the Act but not in its preliminary af-
firmative determination under section
703(a) or section 733(a) of the Act, the
exporters and producers or, in an anti-
dumping investigation involving a non-
market economy country or a counter-
vailing duty investigation, the govern-
ment, must submit to the Secretary
any proposed suspension agreement
within 15 days of the publication in the
FEDERAL REGISTER of the antidumping
or countervailing duty order.

(2) Notification and consultation. In
fulfilling the requirements of section
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704 or section 734 of the Act (whichever
is applicable), the Secretary will take
the following actions:

(i) In general. The Secretary will no-
tify all parties to the proceeding of the
proposed suspension of an investigation
and provide to the petitioner a copy of
the suspension agreement prelimi-
narily accepted by the Secretary (the
agreement must contain the proce-
dures for monitoring compliance and a
statement of the compatibility of the
agreement with the requirements of
section 704 or section 734 of the Act)
within:

(A) In an antidumping investigation,
30 days after the date of issuance of the
preliminary determination, or

(B) In a countervailing duty inves-
tigation, 15 days after the date of
issuance of the preliminary determina-
tion; or

(ii) Special rule for regional industry
determination. If the Commission makes
a regional industry determination in
its final affirmative determination
under section 705(b) or section 735(b) of
the Act but not in its preliminary af-
firmative determination under section
703(a) or section 733(a) of the Act, the
Secretary, within 15 days of the sub-
mission of a proposed suspension agree-
ment under paragraph (f)(1)(iii) of this
section, will notify all parties to the
proceeding of the proposed suspension
agreement and provide to the peti-
tioner a copy of the agreement prelimi-
narily accepted by the Secretary (such
agreement must contain the proce-
dures for monitoring compliance and a
statement of the compatibility of the
agreement with the requirements of
section 704 or section 734 of the Act);
and

(iii) Consultation. The Secretary will
consult with the petitioner concerning
the proposed suspension of the inves-
tigation.

(3) Opportunity for comment. The Sec-
retary will provide all interested par-
ties, an industrial user of the subject
merchandise or a representative con-
sumer organization, as described in
section 777(h) of the Act, and United
States government agencies an oppor-
tunity to submit written argument and
factual information concerning the
proposed suspension of the investiga-
tion within:
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(i) In an antidumping investigation,
50 days after the date of issuance of the
preliminary determination,

(if) In a countervailing duty inves-
tigation, 35 days after the date of
issuance of the preliminary determina-
tion, or

(iii) In a regional industry case de-
scribed in paragraph (f)(1)(iii) of this
section, 35 days after the date of
issuance of an order.

(g) Acceptance of suspension agreement.
(1) The Secretary may accept an agree-
ment to suspend an investigation with-
in:

(i) In an antidumping investigation,
60 days after the date of issuance of the
preliminary determination,

(ii) In a countervailing duty inves-
tigation, 45 days after the date of
issuance of the preliminary determina-
tion, or

(iii) In a regional industry case de-
scribed in paragraph (f)(1)(iii) of this
section, 45 days after the date of
issuance of an order.

(2) If the Secretary accepts an agree-
ment to suspend an investigation, the
Secretary will take the actions de-
scribed Iin section 704(f), section
704(m)(3), section 734(f), or section
734(1)(3) of the Act (whichever is appli-
cable), and will publish in the FEDERAL
REGISTER notice of ‘“‘Suspension of
Antidumping (Countervailing Duty) In-
vestigation,” including the text of the
agreement. If the Secretary has not al-
ready published notice of an affirma-
tive preliminary determination, the
Secretary will include that notice. In
accepting an agreement, the Secretary
may rely on factual or legal conclu-
sions the Secretary reached in or after
the affirmative preliminary determina-
tion.

(h) Continuation of investigation. (1) A
request to the Secretary under section
704(g) or section 734(g) of the Act for
the continuation of the investigation
must be made in writing. In addition,
the request must be simultaneously
filed with the Commission, and the re-
quester must so certify in submitting
the request to the Secretary.

(2) If the Secretary and the Commis-
sion make affirmative final determina-
tions in an investigation that has been
continued, the suspension agreement
will remain in effect in accordance
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with the factual and legal conclusions
in the Secretary’s final determination.
If either the Secretary or the Commis-
sion makes a negative final determina-
tion, the agreement will have no force
or effect.

(i) Merchandise imported in excess of
allowed quantity. (1) The Secretary may
instruct the Customs Service not to ac-
cept entries, or withdrawals from ware-
house, for consumption of subject mer-
chandise in excess of any quantity al-
lowed by a suspension agreement under
section 704 or section 734 of the Act, in-
cluding any quantity allowed during
the interim period (see paragraph (e) of
this section).

(2) Imports in excess of the quantity
allowed by a suspension agreement, in-
cluding any quantity allowed during
the interim period (see paragraph (e) of
this section), may be exported or de-
stroyed under Customs Service super-
vision, except that if the agreement is
under section 704(c)(3) or section 734(1l)
of the Act (restrictions on the volume
of imports), the excess merchandise,
with the approval of the Secretary,
may be held for future opening under
the agreement by placing it in a for-
eign trade zone or by entering it for
warehouse.

§351.209 Violation of
agreement.

suspension

(a) Introduction. A suspension agree-
ment remains in effect until the under-
lying investigation is terminated (see
§§351.207 and 351.222). However, if the
Secretary finds that a suspension
agreement has been violated or no
longer meets the requirements of the
Act, the Secretary may either cancel
or revise the agreement. This section
contains rules regarding cancellation
and revision of suspension agreements.

(b) Immediate determination. If the
Secretary determines that a signatory
has violated a suspension agreement,
the Secretary, without providing inter-
ested parties an opportunity to com-
ment, will:

(1) Order the suspension of liquida-
tion in accordance with section
704(i)(1)(A) or section 734(i)(1)(A) of the
Act (whichever is applicable) of all en-
tries of the subject merchandise en-
tered, or withdrawn from warehouse,
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for consumption on or after the later
of:

(i) 90 days before the date of publica-
tion of the notice of cancellation of the
agreement; or

(ii) The date of first entry, or with-
drawal from warehouse, for consump-
tion of the merchandise the sale or ex-
port of which was in violation of the
agreement;

(2) If the investigation was not com-
pleted under section 704(g) or section
734(g) of the Act, resume the investiga-
tion as if the Secretary had made an
affirmative preliminary determination
on the date of publication of the notice
of cancellation and impose provisional
measures by instructing the Customs
Service to require for each entry of the
subject merchandise suspended under
paragraph (b)(1) of this section a cash
deposit or bond at the rates determined
in the affirmative preliminary deter-
mination,;

(3) If the investigation was completed
under section 704(g) or section 734(g) of
the Act, issue an antidumping order or
countervailing duty order (whichever is
applicable) and, for all entries subject
to suspension of liquidation under
paragraph (b)(1) of this section, in-
struct the Customs Service to require
for each entry of the merchandise sus-
pended under this paragraph a cash de-
posit at the rates determined in the af-
firmative final determination,;

(4) Notify all persons who are or were
parties to the proceeding, the Commis-
sion, and, if the Secretary determines
that the violation was intentional, the
Commissioner of Customs; and

(5) Publish in the FEDERAL REGISTER
notice of “Antidumping (Counter-
vailing Duty) Order (Resumption of
Antidumping (Countervailing Duty) In-
vestigation); Cancellation of Suspen-
sion Agreement.”

(c) Determination after notice and com-
ment. (1) If the Secretary has reason to
believe that a signatory has violated a
suspension agreement, or that an
agreement no longer meets the require-
ments of section 704(d)(1) or section
734(d) of the Act, but the Secretary
does not have sufficient information to
determine that a signatory has vio-
lated the agreement (see paragraph (b)
of this section), the Secretary will pub-
lish in the FEDERAL REGISTER notice of
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