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Secretary will deduct the amount of 
any antidumping duty or counter-
vailing duty which the exporter or pro-
ducer: 

(A) Paid directly on behalf of the im-
porter; or 

(B) Reimbursed to the importer. 
(ii) The Secretary will not deduct the 

amount of any antidumping duty or 
countervailing duty paid or reimbursed 
if the exporter or producer granted to 
the importer before initiation of the 
antidumping investigation in question 
a warranty of nonapplicability of anti-
dumping duties or countervailing du-
ties with respect to subject merchan-
dise which was: 

(A) Sold before the date of publica-
tion of the Secretary’s order applicable 
to the merchandise in question; and 

(B) Exported before the date of publi-
cation of the Secretary’s final anti-
dumping determination. 

(iii) Ordinarily, under paragraph 
(f)(1)(i) of this section, the Secretary 
will deduct the amount reimbursed 
only once in the calculation of the ex-
port price (or constructed export 
price). 

(2) Certificate. The importer must file 
prior to liquidation a certificate in the 
following form with the appropriate 
District Director of Customs: 

I hereby certify that I (have) (have not) en-
tered into any agreement or understanding 
for the payment or for the refunding to me, 
by the manufacturer, producer, seller, or ex-
porter, of all or any part of the antidumping 
duties or countervailing duties assessed upon 
the following importations of (commodity) 
from (country): (List entry numbers) which 
have been purchased on or after (date of pub-
lication of antidumping notice suspending 
liquidation in the FEDERAL REGISTER) or pur-
chased before (same date) but exported on or 
after (date of final determination of sales at 
less than fair value). 

(3) Presumption. The Secretary may 
presume from an importer’s failure to 
file the certificate required in para-
graph (f)(2) of this section that the ex-
porter or producer paid or reimbursed 
the antidumping duties or counter-
vailing duties. 

§ 351.403 Sales used in calculating nor-
mal value; transactions between af-
filiated parties. 

(a) Introduction. This section clarifies 
when the Secretary may use offers for 

sale in determining normal value. Ad-
ditionally, this section clarifies the au-
thority of the Secretary to use sales to 
or through an affiliated party as a 
basis for normal value. (See section 
773(a)(5) of the Act (indirect sales or of-
fers for sale).) 

(b) Sales and offers for sale. In calcu-
lating normal value, the Secretary nor-
mally will consider offers for sale only 
in the absence of sales and only if the 
Secretary concludes that acceptance of 
the offer can be reasonably expected. 

(c) Sales to an affiliated party. If an ex-
porter or producer sold the foreign like 
product to an affiliated party, the Sec-
retary may calculate normal value 
based on that sale only if satisfied that 
the price is comparable to the price at 
which the exporter or producer sold the 
foreign like product to a person who is 
not affiliated with the seller. 

(d) Sales through an affiliated party. If 
an exporter or producer sold the for-
eign like product through an affiliated 
party, the Secretary may calculate 
normal value based on the sale by such 
affiliated party. However, the Sec-
retary normally will not calculate nor-
mal value based on the sale by an af-
filiated party if sales of the foreign 
like product by an exporter or producer 
to affiliated parties account for less 
than five percent of the total value (or 
quantity) of the exporter’s or pro-
ducer’s sales of the foreign like product 
in the market in question or if sales to 
the affiliated party are comparable, as 
defined in paragraph (c) of this section. 

§ 351.404 Selection of the market to be 
used as the basis for normal value. 

(a) Introduction. Although in most 
circumstances sales of the foreign like 
product in the home market are the 
most appropriate basis for determining 
normal value, section 773 of the Act 
also permits use of sales to a third 
country or constructed value as the 
basis for normal value. This section 
clarifies the rules for determining the 
basis for normal value. 

(b) Determination of viable market—(1) 
In general. The Secretary will consider 
the exporting country or a third coun-
try as constituting a viable market if 
the Secretary is satisfied that sales of 
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the foreign like product in that coun-
try are of sufficient quantity to form 
the basis of normal value. 

(2) Sufficient quantity. ‘‘Sufficient 
quantity’’ normally means that the ag-
gregate quantity (or, if quantity is not 
appropriate, value) of the foreign like 
product sold by an exporter or producer 
in a country is 5 percent or more of the 
aggregate quantity (or value) of its 
sales of the subject merchandise to the 
United States. 

(c) Calculation of price-based normal 
value in viable market—(1) In general. 
Subject to paragraph (c)(2) of this sec-
tion: 

(i) If the exporting country con-
stitutes a viable market, the Secretary 
will calculate normal value on the 
basis of price in the exporting country 
(see section 773(a)(1)(B)(i) of the Act 
(price used for determining normal 
value)); or 

(ii) If the exporting country does not 
constitute a viable market, but a third 
country does constitute a viable mar-
ket, the Secretary may calculate nor-
mal value on the basis of price to a 
third country (see section 
773(a)(1)(B)(ii) of the Act (use of third 
country prices in determining normal 
value)). 

(2) Exception. The Secretary may de-
cline to calculate normal value in a 
particular market under paragraph 
(c)(1) of this section if it is established 
to the satisfaction of the Secretary 
that: 

(i) In the case of the exporting coun-
try or a third country, a particular 
market situation exists that does not 
permit a proper comparison with the 
export price or constructed export 
price (see section 773(a)(1)(B)(ii)(III) or 
section 773(a)(1)(C)(iii) of the Act); or 

(ii) In the case of a third country, the 
price is not representative (see section 
773(a)(1)(B)(ii)(I) of the Act). 

(d) Allegations concerning market via-
bility and the basis for determining a 
price-based normal value. In an anti-
dumping investigation or review, alle-
gations regarding market viability or 
the exceptions in paragraph (c)(2) of 
this section, must be filed, with all 
supporting factual information, in ac-
cordance with § 351.301(d)(1). 

(e) Selection of third country. For pur-
poses of calculating normal value 

based on prices in a third country, 
where prices in more than one third 
country satisfy the criteria of section 
773(a)(1)(B)(ii) of the Act and this sec-
tion, the Secretary generally will se-
lect the third country based on the fol-
lowing criteria: 

(1) The foreign like product exported 
to a particular third country is more 
similar to the subject merchandise ex-
ported to the United States than is the 
foreign like product exported to other 
third countries; 

(2) The volume of sales to a par-
ticular third country is larger than the 
volume of sales to other third coun-
tries; 

(3) Such other factors as the Sec-
retary considers appropriate. 

(f) Third country sales and constructed 
value. The Secretary normally will cal-
culate normal value based on sales to a 
third country rather than on con-
structed value if adequate information 
is available and verifiable (see section 
773(a)(4) of the Act (use of constructed 
value)). 

§ 351.405 Calculation of normal value 
based on constructed value. 

(a) Introduction. In certain cir-
cumstances, the Secretary may deter-
mine normal value by constructing a 
value based on the cost of manufac-
ture, selling general and administra-
tive expenses, and profit. The Sec-
retary may use constructed value as 
the basis for normal value where: nei-
ther the home market nor a third 
country market is viable; sales below 
the cost of production are disregarded; 
sales outside the ordinary course of 
trade, or sales the prices of which are 
otherwise unrepresentative, are dis-
regarded; sales used to establish a ficti-
tious market are disregarded; no con-
temporaneous sales of comparable mer-
chandise are available; or in other cir-
cumstances where the Secretary deter-
mines that home market or third coun-
try prices are inappropriate. (See sec-
tion 773(e) and section 773(f) of the 
Act.) This section clarifies the mean-
ing of certain terms relating to con-
structed value. 

(b) Profit and selling, general, and ad-
ministrative expenses. In determining 
the amount to be added to constructed 
value for profit and for selling, general, 
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