§260.8

§260.8 Pre-hearing case review.

(a) General. The hearings officer as-
signed to a case may, prior to an oral
hearing, upon his or her own motion,
refer the case back to the office of the
Board which issued the initial decision
for the purpose of reconsideration of
that decision, where the hearings offi-
cer finds that:

(1) Additional evidence pertinent to
the resolution of the issues on appeal
was submitted by the appellant at the
time the appeal was filed, or subse-
quent thereto; or

(2) Additional evidence pertinent to
the resolution of the issues on appeal is
available and should be procured; or

(3) There is some other indication in
the record that the initial decision
may be revised in a manner favorable
to the appellant.

(b) Referral of case for further review
by initial adjudicating unit. Where the
hearings officer finds that referral of a
case back to the office which issued the
initial decision for the purpose of re-
consideration of that decision would be
warranted, the hearings officer shall
give that office the reason for such re-
ferral, together with specific directions
as to the handling of the case on recon-
sideration.

(c) Reconsideration of case by initial
adjudicating unit. The office to which a
case is referred shall promptly under-
take any additional development re-
quired, and shall make a determination
as to whether the initial determination
may be revised in whole or in part in a
manner favorable to the appellant.
Upon issuance of its determination, the
office in question shall return the case
along with a copy of its decision to the
hearings officer.

(d) Revision of initial decision in whole
or in part. Where the office to which a
case is referred determines to revise its
initial decision in whole or in part,
that office shall notify the appellant of
such determination. If the revised de-
termination is wholly favorable to the
appellant, he or she shall be notified
that the appeal to the Bureau of Hear-
ings and Appeals will be dismissed by
the hearings officer assigned to the
case. If the revised decision is partially
favorable to the appellant, the notice
shall inform the appellant that the
hearings officer will proceed with the
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portion of the appellant’s case not re-
vised in his or her favor, unless the ap-
pellant should request dismissal of the
appeal.

(e) Timely conduct of oral hearing. The
fact that a case on appeal has been re-
ferred back to the office which issued
the initial decision in the case shall
not delay the conduct of a hearing
scheduled with respect to the appeal,
unless the appellant agrees to a delay.
If it appears that the office to which a
case has been referred will not have
completed its reconsideration of the
case prior to the date of a scheduled
hearing on an appeal and the appellant
has not agreed to a delay in the con-
duct of the hearing, the hearings offi-
cer shall proceed with the hearing and
the handling of the case as though the
case had not been referred back to the
office.

[47 FR 36809, Aug. 24, 1982, as amended at 67
FR 77155, Dec. 17, 2002]

§260.9 Final appeal from a decision of
the hearings officer.

(a) General. Every appellant shall
have a right to a final appeal to the
Railroad Retirement Board from any
decision of a hearings officer by which
he or she claims to be aggrieved.

(b) Appeal from decision of hearings of-
ficer. Final appeal from a decision of a
hearings officer shall be made by the
execution and filing of the final appeal
form prescribed by the Board. Such ap-
peal must be filed with the Board with-
in 60 days from the date upon which
notice of the decision of the hearings
officer is mailed to the appellant at the
last address furnished by him or her.
Any written request stating an intent
to appeal which is received within the
60-day period will protect the claim-
ant’s right to appeal, Provided that the
claimant files the appeal form within
the later of the 60-day period following
the date of the hearing officer’s deci-
sion, or the 30-day period following the
date of the letter sending the form to
the claimant.

(c) Timely filing. The right to further
review of a decision of a hearings offi-
cer shall be forfeited unless formal
final appeal is filed in the manner and
within the time prescribed in §260.9(b).
However, when a claimant fails to file
an appeal before the Board within the
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time prescribed in this section, the
Board may waive this requirement if,
along with the final appeal form, the
appellant in writing requests an exten-
sion of time. The request for an exten-
sion of time must give the reasons why
the final appeal form was not filed
within the time limit prescribed in this
section. If in the judgment of the Board
the reasons given establish that the ap-
pellant had good cause for not filing
the final appeal form within the time
prescribed, the Board will consider the
appeal to have been filed in a timely
manner. The Board will use the stand-
ards found in §260.3(d) of this chapter
in determining if good cause exists.

(d) Delay in the commencement of re-
covery of erroneous payment. Where a
timely appeal seeking waiver of recov-
ery of an erroneous payment has been
filed with the three-member Board, the
Board shall not commence recovery of
the erroneous payment by suspension
or reduction of a monthly benefit pay-
able by the Board until a decision with
respect to such appeal seeking waiver
has been made and notice thereof has
been mailed to the claimant.

(e) Submission of additional evidence.
Upon final appeal to the Board, the ap-
pellant shall not have the right to sub-
mit additional evidence. However, the
Board may grant a request to submit
new evidence where new and material
evidence is available that, despite due
diligence, was not available before the
decision of the hearings officer was
issued. The Board may also obtain new
evidence on its own motion. Upon ad-
mission of new evidence, the Board, at
its discretion, may:

(1) Vacate the decision of the hear-
ings officer and remand the case to the
Bureau of Hearings and Appeals for
issuance of a new decision. The deci-
sion of the hearings officer on remand
may be appealed to the Board in the
manner described in paragraph (b) of
this section; or

(2) Return the case to the hearings
officer for further consideration with
direction to submit a recommended de-
cision to the Board.

(f) Decision of the Board. The decision
of the Board shall be made upon the
record of evidence developed by the
hearings officer and any additional evi-
dence admitted pursuant to paragraph

§260.10

(e) of this section. The appellant may
submit additional argument in writing
with the appeal to the Board. The ap-
pellant shall have no right to an oral
presentation before the Board except
where the Board so permits. Such pres-
entation shall be limited in form, sub-
ject matter, length, and time as the
Board may indicate to the appellant.

(g) Issuance of decision. The Board
shall make every effort to issue a deci-
sion within 90 days after the later of:

(1) The date the final appeal is filed;

(2) The date new or better evidence is
obtained in accordance with §260.9(d)
and the appellant has commented on it;

(3) The date new or better evidence is
obtained in accordance with §260.9(d)
and after the close of the comment pe-
riod;

(4) The date further argument sub-
mitted in accordance with §260.9(e) is
received; or

(5) The date the record is returned to
the Board following referral back to
the hearings officer.

(h) Review of decisions rendered prior to
appeal to Board. The Board may, on its
own motion, review or cause to be re-
viewed any decision issued by a subor-
dinate official or employee under this
part.

(The information collection requirements
contained in paragraph (b) were approved by
the Office of Management and Budget under
control number 3220-0007)

[47 FR 36809, Aug. 24, 1982, as amended at 50
FR 19523, May 9, 1985; 52 FR 11017, Apr. 6,
1987; 67 FR 77155, Dec. 17, 2002; 68 FR 6820,
Feb. 11, 2003]

§2GQ.10 Determination of date of fil-
ing.

(a) General rule. Except as otherwise
provided in paragraph (b) of this sec-
tion, for purposes of this part, a docu-
ment or form is filed on the day it is
received by an office of the Board or by
an employee of the Board who is au-
thorized to receive it at a place other
than one of the Board’s offices.

(b) Other dates of filing. The Board
will also accept as the date of filing the
date a document or form is mailed to
the Board by the United States mail, if
using the date the Board receives it
would result in the loss or lessening of
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