§30.725

but of the sound discretion of the Di-
rector.

(c) Petitions for discretionary review
shall be filed only upon one or more of
the following grounds:

(1) A finding or conclusion of mate-
rial fact is not supported by substan-
tial evidence;

(2) A necessary legal conclusion is er-
roneous;

(3) The decision is contrary to law or
to the duly promulgated rules or deci-
sions of OWCP;

(4) A substantial question of law, pol-
icy, or discretion is involved; or

(5) A prejudicial error of procedure
was committed.

(d) Each issue shall be separately
numbered and plainly and concisely
stated, and shall be supported by de-
tailed citations to the record when as-
signments of error are based on the
record, and by statutes, regulations or
principal authorities relied upon. Ex-
cept for good cause shown, no assign-
ment of error by any party shall rely
on any question of fact or law upon
which the administrative law judge had
not been afforded an opportunity to
pass.

(e) A statement in opposition to the
petition for discretionary review may
be filed, but such filing shall in no way
delay action on the petition.

(f) If a petition is granted, review
shall be limited to the questions raised
by the petition.

(g) A petition not granted within 20
days after receipt of the petition is
deemed denied.

§30.725 What are the effects of non-
automatic exclusion?

(a) OWCP shall give notice of the ex-
clusion of a physician, hospital or pro-
vider of medical services or supplies to:

(1) All OWCP district offices;

(2) CMS; and

(3) All employees who are known to
have had treatment, services or sup-
plies from the excluded provider within
the six-month period immediately pre-
ceding the order of exclusion.

(b) Notwithstanding any exclusion of
a physician, hospital, or provider of
medical services or supplies under this
subpart, OWCP shall not refuse an em-
ployee reimbursement for any other-
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wise reimbursable medical treatment,
service or supply if:

(1) Such treatment, service or supply
was rendered in an emergency by an
excluded physician; or

(2) The employee could not reason-
ably have been expected to know of
such exclusion.

(c) An employee who is notified that
his or her attending physician has been
excluded shall have a new right to se-
lect a qualified physician.

§30.726 How can an excluded provider
be reinstated?

(a) If a physician, hospital, or pro-
vider of medical services or supplies
has been automatically excluded pur-
suant to §30.716, the provider excluded
will automatically be reinstated upon
notice to OWCP that the conviction or
exclusion which formed the basis of the
automatic exclusion has been reversed
or withdrawn. However, an automatic
reinstatement shall not preclude OWCP
from instituting exclusion proceedings
based upon the underlying facts of the
matter.

(b) A physician, hospital, or provider
of medical services or supplies excluded
from participation as a result of an
order issued pursuant to this subpart
may apply for reinstatement one year
after the entry of the order of exclu-
sion, unless the order expressly pro-
vides for a shorter period. An applica-
tion for reinstatement shall be ad-
dressed to the Director for Energy Em-
ployees Occupational Illness Com-
pensation, and shall contain a concise
statement of the basis for the applica-
tion. The application should be accom-
panied by supporting documents and
affidavits.

(c) A request for reinstatement may
be accompanied by a request for oral
argument. Oral argument will be al-
lowed only in unusual circumstances
where it will materially aid the deci-
sion process.

(d) The Director for Energy Employ-
ees Occupational Illness Compensation
shall order reinstatement only in in-
stances where such reinstatement is
clearly consistent with the goal of this
subpart to protect the EEOICPA pro-
gram against fraud and abuse. To sat-
isfy this requirement the provider
must provide reasonable assurances

132



Office of Workers’ Compensation Programs, Labor

that the basis for the exclusion will not
be repeated.

Subpart |I—Wage-Loss Determina-
tions Under Part E of
EEOICPA

GENERAL PROVISIONS

§30.800 What types of wage-loss are
compensable under Part E of
EEOICPA?

Years of wage-loss occurring prior to
normal retirement age that are the re-
sult of a covered illness contracted by
a covered Part E employee through
work-related exposure to a toxic sub-
stance at a Department of Energy fa-
cility or a RECA section 5 facility, as
appropriate, may be compensable under
Part E of the Act. Whether years of
wage-loss are compensable depends on
determinations with respect to:

(a) The average annual wage of the
employee as determined by OWCP in
accordance with §30.810;

(b) The percentage of his or her aver-
age annual wage that the employee was
able to earn during the calendar year(s)
in question as determined by OWCP in
accordance with §30.811; and

(c) Whether the employee’s inability
to earn at least as much as his or her
average annual wage was due to a cov-
ered illness as defined in §30.5(r).

§30.801 What special definitions does
OWCP use in connection with Part
E wage-loss determinations?

For the purposes of paying compensa-
tion based on wage-loss under Part E of
the Act, OWCP will apply the following
definitions:

(a) Average annual wage means four
times the average quarterly wages of a
covered Part E employee for the 12
quarters preceding the quarter during
which he or she first experienced wage-
loss due to exposure to a toxic sub-
stance at a DOE facility or RECA sec-
tion 5 facility, excluding any quarters
during which the employee was unem-
ployed. Because being ‘‘retired” is not
equivalent to being ‘‘unemployed,”’
quarters during which an employee had
no wages because he or she was retired
will not be excluded from this calcula-
tion.

§30.805

(b) Normal retirement age means the
age at which a covered Part E em-
ployee first became eligible for unre-
duced retirement benefits under the
0Old-Age, Survivors and Disability In-
surance (OASDI) provisions of the So-
cial Security Act. In general, persons
born during or before 1937 are eligible
for unreduced OASDI retirement bene-
fits at age 65, and that age increases in
monthly increments until it reaches 67,
which is the age at which persons born
during or after 1960 become eligible for
unreduced OASDI retirement benefits.

(c) Quarter means the three-month
period January through March, April
through June, July through Sep-
tember, or October through December.

(d) Quarter during which the employee
was unemployed means any quarter dur-
ing which the covered Part E employee
had $700 (in constant 2005 dollars) or
less in wages unless the quarter is one
during which the employee was retired.

(e) Year of wage-loss means a calendar
year during which the covered Part E
employee’s earnings were less than his
or her average annual wage, after such
earnings have been adjusted using the
Consumer Price Index for All Urban
Consumers (CPI-U), as produced by the
Bureau of Labor Statistics, to reflect
their value in the year during which
the employee first experienced wage-
loss due to exposure to a toxic sub-
stance at a DOE facility or RECA sec-
tion 5 facility.

EVIDENCE OF WAGE-LOSS

§30.805 What evidence does OWCP use
to determine a covered Part E em-
ployee’s average annual wage and
whether he or she experienced com-
pensable wage-loss under Part E of
EEOICPA?

(a) OWCP may rely on quarterly
wages information reported to the So-
cial Security Administration to estab-
lish a covered Part E employee’s pre-
sumed average annual wage (see
§30.810) and the duration and extent of
any years of wage-loss that are com-
pensable under Part E of the Act (see
§30.811). OWCP may also rely on other
probative evidence of a covered Part E
employee’s wages, and may ask the
claimant for additional evidence nec-
essary to make this determination, if
necessary. For the purposes of making
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