Social Security Administration

(1) Sections 404.1003 through 404.1010
include the rules on employment. We
discuss what we mean by employment,
what work is covered as employment
for social security purposes, and de-
scribe the kinds of workers who are
considered employees.

(2) In §8404.1012 through 404.1038 we
discuss various types of work that are
not covered as employment for social
security purposes.

(3) The rules on wages are found in
§§404.1041 through 404.1059. We describe
what is meant by the term wages, dis-
cuss the various types of pay that
count as wages, and state when the pay
counts for Social Security purposes.
We include explanations of agriculture
labor, domestic services, service not in
the course of the employer’s business,
and home worker services under wages
because special standards apply to
these services.

(4) Our rules on self-employment and
self-employment income are found in
§§404.1065 through 404.1096. We discuss
what we mean by self-employment,
what we mean by a trade or business,
what types of activities are considered
self-employment, how to determine
self-employment income, and how net
earnings from self-employment are fig-
ured.

[45 FR 20075, Mar. 27, 1980, as amended at 55
FR 7309, Mar. 1, 1990; 61 FR 38365, July 24,
1996]

§404.1002 Definitions.

(a) General definitions. As used in this
subpart—

The Act means the Social Security
Act, as amended.

The Code means the Internal Revenue
Code of 1954, as amended.

We, our, or us means the Social Secu-
rity Administration.

You or your means any person whose
earnings from employment or self-em-
ployment are included or excluded
under social security.

(b) Other definitions. For ease of ref-
erence, we have placed other defini-
tions in the sections of this subpart in
which they are used.

§404.1004
EMPLOYMENT

§404.1003 Employment.

Employment means, generally, any
service covered by social security per-
formed by an employee for his or her
employer. The rules on who is an em-
ployee and who is an employer are con-
tained in §§404.1005 through 404.1010.
Section 404.1004 states the general rule
on the kinds of work covered as em-
ployment. Exceptions to the general
rule are contained in §§404.1012 through
404.1038 which explain the Kkinds of
work excluded from employment. All
of these rules apply to current work
unless otherwise indicated.

[45 FR 20075, Mar. 27, 1980, as amended at 61
FR 38365, July 24, 1996]

§404.1004 What work is covered as em-
ployment?

(a) General requirements of employ-
ment. Unless otherwise excluded from
coverage under 88404.1012 through
404.1038, the work you perform as an
employee for your employer is covered
as employment under social security if
one of the following situations applies:

(1) You perform the work within the
United States (whether or not you or
your employer are a citizen or resident
of the United States).

(2) You perform the work outside the
United States and you are a citizen or
resident of the United States working
for—

(i) An American employer; or

(i) A foreign affiliate of an American
employer that has in effect an agree-
ment covering your work under section
3121(1) of the Code.

(3) You perform the work on or in
connection with an American vessel or
American aircraft and the conditions
in paragraphs (a)(3) (i) and (ii) are met.
Your citizenship or residence does not
matter. The citizenship or residence of
your employer matters only if it af-
fects whether the vessel is an American
vessel.

(i) You enter into the contract of em-
ployment within the United States or
the vessel or aircraft touches at a port
or airport within the United States
during the performance of your con-
tract of employment on the vessel or
aircraft.
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§404.1005

(ii) You are employed on and in con-
nection with the vessel or aircraft
when outside the United States.

(4) Your work is designated as em-
ployment or recognized as equivalent
to employment under a totalization
agreement. (See §404.1913. An agree-
ment may exempt work from coverage
as well as extend coverage to work.)

(5) Your work performed after De-
cember 31, 1994, is in the employ of an
international organization pursuant to
a transfer from a Federal agency under
section 3582 of title 5 of the United
States Code and both the following are
met:

(i) Immediately before the transfer,
your work for the Federal agency was
covered employment; and

(i) You would be entitled, upon sepa-
ration from the international organiza-
tion and proper application, to reem-
ployment with the Federal agency
under section 3582.

(b) Explanation of terms used in this
section—(1) American employer means—

(i) The United States or any of its in-
strumentalities;

(ii) A State, a political subdivision of
a State, or an instrumentality of any
one or more States or political subdivi-
sions of a State;

(iii) An individual who is a resident
of the United States;

(iv) A partnership, if at least two-
thirds of the partners are residents of
the United States;

(v) A trust, if all of the trustees are
residents of the United States; or

(vi) A corporation organized under
the laws of the United States or of any
State.

(2) American aircraft means an air-
craft registered under the laws of the
United States.

(3) American vessel means a vessel
documented or numbered under the
laws of the United States. It also in-
cludes a vessel neither documented nor
numbered under the laws of the United
States, nor documented under the laws
of any foreign country, if its crew is
employed solely by one or more citi-
zens or residents of the United States,
or corporations organized under the
laws of the United States or of any
State.

(4) Citizen of the United States includes
a citizen of the Commonwealth of
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Puerto Rico, the Virgin Islands, Guam,
American Samoa or the Common-
wealth of the Northern Mariana Is-
lands.

(5) Foreign affiliate refers to a foreign
affiliate as defined in section 3121(1)(6)
of the Code.

(6) On and in connection with refers to
the performance of work on a vessel or
aircraft which concerns the vessel or
aircraft. Examples of this kind of work
are the services performed on a vessel
by employees as officers or crew mem-
bers, or as employees of conces-
sionaires, of the vessel.

(7) On or in connection with refers to
work performed on the vessel or air-
craft and to work which concerns the
vessel or aircraft but not actually per-
formed on it. For example, shore serv-
ices in connection with repairing, load-
ing, unloading, or provisioning a vessel
performed by employees as officers or
crew members, or as employees of con-
cessionaires, of the vessel are included,
since this work concerns the vessel
though not performed on it.

(8) State refers to the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, and the
Commonwealth of the Northern Mar-
iana Islands.

(9) United States when used in a geo-
graphical sense means the 50 States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, and the
Commonwealth of the Northern Mar-
iana Islands.

[45 FR 20075, Mar. 27, 1980, as amended at 50
FR 36573, Sept. 9, 1985; 55 FR 51687, Dec. 17,
1990; 61 FR 38365, July 24, 1996; 69 FR 51555,
Aug. 20, 2004]

§404.1005 Who is an employee.

You must be an employee for your
work to be covered as employment for
social security purposes. You are an
employee if you are—

(a) A corporation officer as described
in §404.1006;

(b) A common-law employee as de-
scribed in §404.1007 (unless you are,
after December 31, 1982, a qualified real
estate agent or direct seller as de-
scribed in §404.1069); or
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