§404.1009

whom the work is done. The work per-
formed must not be a single trans-
action. Part-time and regular seasonal
work may be performed as part of a
continuing work relationship.

(b) Agent-driver or commission-driver.
This is a driver hired by another person
to distribute meat products, vegetable
products, fruit products, bakery prod-
ucts, beverages (other than milk), or
laundry or dry-cleaning services. We
consider you an agent-driver or com-
mission-driver if you are paid a com-
mission based on your sales or the dif-
ference between the price you charge
your customers and the amount you
pay for the goods or services. It makes
no difference whether you drive your
own truck or the company’s truck or
whether you solicit the customers you
serve.

(c) Full-time life insurance salesman. A
full-time life insurance salesman’s
main activity is selling life insurance
or annuity contracts, or both, mostly
for one life insurance company. If you
are a full-time life insurance salesman,
you are probably provided office space,
stenographic help, telephone, forms,
rate books and advertising materials
by the company or general agent, with-
out cost to you.

(d) Home worker. A home worker is a
person who works away from the place
of business of the person he or she
works for, usually at home. If you are
a home worker and you work according
to the instructions of the person you
work for, on material or goods fur-
nished by that person, and are required
to return the finished product to that
person (or another person whom he or
she designates), you are an employee.

(e) Traveling or city salesman. The
main activity of a traveling or city
salesman is taking orders for merchan-
dise for another person or firm. The
salesman gets orders from wholesalers,
retailers, contractors, or operators of
hotels, restaurants or other firms
whose main business is furnishing food
or lodging or both. The salesman sells
merchandise to others for resale or for
use in their own business. We consider
you a traveling or city salesman if
most of your work is done for a single
person or firm even though you have
incidental sideline sales activities.
However, you are not an employee
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under this paragraph as to those side-
line sales. If you take orders for a num-
ber of persons or firms as a multiple line
salesman, you are not a traveling or
city salesman.

§404.1009 Who is an employer.

A person is an employer if he or she
employs at least one employee. Some-
times it is not clear who a worker’s
employer is, since the employer does
not always pay the worker’s wages.
When there is a question about who the
employer is, we use the common-law
rules to identify the employer (see
§404.1007).

§404.1010 Farm crew leader as em-
ployer.

A farm crew leader furnishes workers
to do agricultural labor for another
person, usually a farm operator. If the
crew leader pays the workers (the
money can be the crew leader’s or the
farm operator’s), the crew leader is
deemed to be the employer of the work-
ers and is self-employed. However, the
crew leader is not deemed the employer
of the workers if there is a written
agreement between the crew leader and
the farm operator naming the crew
leader as an employee. If the crew lead-
er does not have this agreement and
does not pay the workers, we use the
common-law rules to determine the
crew leader’s status.

WORK EXCLUDED FROM EMPLOYMENT

§404.1012 Work excluded from em-
ployment.

Certain kinds of work performed by
an employee are excluded from employ-
ment. They are described in §§404.1014
through 404.1038 and are exceptions to
the general rule in §404.1004 on the
kinds of work that are covered as em-
ployment. In general, if the work per-
formed by an employee is excluded
from employment, the work is not cov-
ered under social security. However,
certain kinds of work performed by an
employee, even though excluded from
employment, are covered as self-em-
ployment for social security purposes.
In addition, if part of the work per-
formed by an employee for the same
employer is included as employment
and part is excluded from employment,
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Social Security Administration

all the work may be included or all
may be excluded as described in
§404.1013.

[45 FR 20075, Mar. 27, 1980, as amended at 61
FR 38365, July 24, 1996]

§404.1013 Included-excluded rule.

(a) If part of your work for an em-
ployer during a pay period is covered as
employment and part excluded, all of
your work during that period is consid-
ered covered if at least one-half of your
time in the pay period is in covered
work. If you spend most of your time
in a pay period doing work that is ex-
cluded, all of your work in that period
is excluded.

(b) A pay period is the period for
which your employer ordinarily pays
you. It cannot be more than 31 con-
secutive days. If the actual period is
not always the same, your usual pay
period will be used for applying the in-
cluded-excluded rule.

(c) The included-excluded rule does
not apply and your covered work will
be counted if—

(1) Part of your work is covered by
the Railroad Retirement Tax Act and
part by the Social Security Act; or

(2) You have no usual pay period of 31
consecutive days or less, or you have
separate pay periods for covered and
excluded work.

§404.1014 Domestic service by a stu-
dent for a local college club, frater-
nity or sorority.

(a) General. If you are a student and
do work of a household nature in or
about the club rooms or house of a
local college club or local chapter of a
college fraternity or sorority, and are
enrolled and regularly attending class-
es at a school, college, or university,
your work is not covered as employ-
ment.

(b) Explanation of terms—(1) Work of a
household nature means the type of
work done by cooks, waiters, butlers,
maids, janitors, laundresses,
furnacemen, handymen, gardeners,
housekeepers and housemothers.

(2) A local college club or local chapter
of a college fraternity or sorority does not
include an alumni club or chapter.
Also, if the club rooms or house are
used mostly for supplying board or
lodging to students or nonstudents as a

§404.1016

business, the work done is not excluded
by this section.

§404.1015

(a) General. If you work as an em-
ployee of a relative, the work is ex-
cluded from employment if—

(1) You work while under age 18 in
the employ of your parent;

(2) You do nonbusiness work (see
§404.1058(a)(3) for an explanation of
nonbusiness work) or perform domestic
service (as described in §404.1057(b)) as
an employee of your parent while
under age 21;

(3) You do nonbusiness work as an
employee of your son, daughter, or
spouse; or

(4) You perform domestic service in
the private home of your son, daughter
or spouse as an employee of that son,
daughter or spouse unless—

(i) The son or daughter has a child
(either natural, adopted or stepchild)
living in the home who is under age 18
or, if older, has a mental or physical
condition that requires the personal
care and supervision of an adult for at
least four continuous weeks in the cal-
endar quarter in which the work is
done; and

(ii) The son or daughter is a widower
or widow, or is divorced and has not re-
married, or has a spouse living in the
home who, because of a physical or
mental condition, is incapable of tak-
ing care of the child and the condition
is present for at least four continuous
weeks in the calendar quarter in which
the work is done.

(b) Family work for other than sole pro-
prietor. Work for a corporation is not
excluded under this section, and work
for a partnership is not excluded unless
the required family relationship exists
between the employee and each of the
partners.

[45 FR 20075, Mar. 27, 1980, as amended at 57
FR 59913, Dec. 17, 1992]

Family services.

§404.1016 Foreign agricultural work-
ers.

Farm work done by foreign workers
lawfully admitted to the United States
on a temporary basis to do farm work
is not covered as employment. The ex-
cluded work includes any services con-
nected with farm operations.
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