§404.1590

are still eligible for disability cash ben-
efits. We call this evaluation a con-
tinuing disability review. We may
begin a continuing disability review for
any number of reasons including your
failure to follow the provisions of the
Social Security Act or these regula-
tions. When we begin such a review, we
will notify you that we are reviewing
your eligibility for disability benefits,
why we are reviewing your eligibility,
that in medical reviews the medical
improvement review standard will
apply, that our review could result in
the termination of your benefits, and
that you have the right to submit med-
ical and other evidence for our consid-
eration during the continuing dis-
ability review. In doing a medical re-
view, we will develop a complete med-
ical history of at least the preceding 12
months in any case in which a deter-
mination is made that you are no
longer under a disability. If this review
shows that we should stop payment of
your benefits, we will notify you in
writing and give you an opportunity to
appeal. In §404.1590 we describe those
events that may prompt us to review
whether you continue to be disabled.

[51 FR 16825, May 7, 1986]

§404.1590 When and how often we will
cgnduct a continuing disability re-
view.

(a) General. We conduct continuing
disability reviews to determine wheth-
er or not you continue to meet the dis-
ability requirements of the law. Pay-
ment of cash benefits or a period of dis-
ability ends if the medical or other evi-
dence shows that you are not disabled
as determined under the standards set
out in section 223(f) of the Social Secu-
rity Act. In paragraphs (b) through (g)
of this section, we explain when and
how often we conduct continuing dis-
ability reviews for most individuals. In
paragraph (h) of this section, we ex-
plain special rules for some individuals
who are participating in the Ticket to
Work program. In paragraph (i) of this
section, we explain special rules for
some individuals who work.

(b) When we will conduct a continuing
disability review. Except as provided in
paragraphs (h) and (i) of this section,
we will start a continuing disability re-
view if—
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(1) You have been scheduled for a
medical improvement expected diary
review;

(2) You have been scheduled for a
periodic review (medical improvement
possible or medical improvement not
expected) in accordance with the provi-
sions of paragraph (d) of this section;

(3) We need a current medical or
other report to see if your disability
continues. (This could happen when,
for example, an advance in medical
technology, such as improved treat-
ment for Alzheimer’s disease or a
change in vocational therapy or tech-
nology raises a disability issue.);

(4) You return to work and success-
fully complete a period of trial work;

(5) Substantial earnings are reported
to your wage record;

(6) You tell us that—

(i) You have recovered from your dis-
ability; or

(ii) You have returned to work;

(7) Your State Vocational Rehabilita-
tion Agency tells us that—

(i) The services have been completed;
or

(ii) You are now working; or

(iii) You are able to work;

(8) Someone in a position to know of
your physical or mental condition tells
us any of the following, and it appears
that the report could be substantially
correct:

(i) You are not disabled; or

(ii) You are not following prescribed
treatment; or

(iii) You have returned to work; or

(iv) You are failing to follow the pro-
visions of the Social Security Act or
these regulations;

(9) Evidence we receive raises a ques-
tion as to whether your disability con-
tinues; or

(10) You have been scheduled for a vo-
cational reexamination diary review.

(c) Definitions. As used in this sec-
tion—

Medical improvement expected diary—
refers to a case which is scheduled for
review at a later date because the indi-
vidual’s impairment(s) is expected to
improve. Generally, the diary period is
set for not less than 6 months or for
not more than 18 months. Examples of
cases likely to be scheduled for medical
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improvement expected diary are frac-
tures and cases in which corrective sur-
gery is planned and recovery can be an-
ticipated.

Permanent impairment—medical im-
provement not expected—refers to a
case in which any medical improve-
ment in the person’s impairment(s) is
not expected. This means an extremely
severe condition determined on the
basis of our experience in admin-
istering the disability programs to be
at least static, but more likely to be
progressively disabling either by itself
or by reason of impairment complica-
tions, and unlikely to improve so as to
permit the individual to engage in sub-
stantial gainful activity. The inter-
action of the individual’s age, impair-
ment consequences and lack of recent
attachment to the labor market may
also be considered in determining
whether an impairment is permanent.
Improvement which is considered tem-
porary under §404.1579(c)(4) or
§404.1594(c)(3)(iv), as appropriate, will
not be considered in deciding if an im-
pairment is permanent. Examples of
permanent impairments taken from
the list contained in our other written
guidelines which are available for pub-
lic review are as follows and are not in-
tended to be all inclusive:

(1) Parkinsonian Syndrome which
has reached the level of severity nec-
essary to meet the Listing in appendix
1.

(2) Amyotrophic Lateral Sclerosis
which has reached the level of severity
necessary to meet the Listing in appen-
dix 1.

(3) Diffuse pulmonary fibrosis in an
individual age 55 or over which has
reached the level of severity necessary
to meet the Listing in appendix 1.

(4) Amputation of leg at hip.

Nonpermanent impairment—refers to a
case in which any medical improve-
ment in the person’s impairment(s) is
possible. This means an impairment for
which improvement cannot be pre-
dicted based on current experience and
the facts of the particular case but
which is not at the level of severity of
an impairment that is considered per-
manent. Examples of nonpermanent
impairments are: regional enteritis,
hyperthyroidism, and chronic ulcera-
tive colitis.
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Vocational reexamination diary—refers
to a case which is scheduled for review
at a later date because the individual is
undergoing vocational therapy, train-
ing or an educational program which
may improve his or her ability to work
so that the disability requirement of
the law is no longer met. Generally,
the diary period will be set for the
length of the training, therapy, or pro-
gram of education.

(d) Frequency of review. If your im-
pairment is expected to improve, gen-
erally we will review your continuing
eligibility for disability benefits at in-
tervals from 6 months to 18 months fol-
lowing our most recent decision. Our
notice to you about the review of your
case will tell you more precisely when
the review will be conducted. If your
disability is not considered permanent
but is such that any medical improve-
ment in your impairment(s) cannot be
accurately predicted, we will review
your continuing eligibility for dis-
ability benefits at least once every 3
years. If your disability is considered
permanent, we will review your con-
tinuing eligibility for benefits no less
frequently than once every 7 years but
no more frequently than once every 5
years. Regardless of your classifica-
tion, we will conduct an immediate
continuing disability review if a ques-
tion of continuing disability is raised
pursuant to paragraph (b) of this sec-
tion.

(e) Change in classification of impair-
ment. If the evidence developed during
a continuing disability review dem-
onstrates that your impairment has
improved, is expected to improve, or
has worsened since the last review, we
may reclassify your impairment to re-
flect this change in severity. A change
in the classification of your impair-
ment will change the frequency with
which we will review your case. We
may also reclassify certain impair-
ments because of improved tests, treat-
ment, and other technical advances
concerning those impairments.

(f) Review after administrative appeal.
If you were found eligible to receive or
to continue to receive disability bene-
fits on the basis of a decision by an ad-
ministrative law judge, the Appeals
Council or a Federal court, we will not
conduct a continuing disability review
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earlier than 3 years after that decision
unless your case should be scheduled
for a medical improvement expected or
vocational reexamination diary review
or a question of continuing disability is
raised pursuant to paragraph (b) of this
section.

(g) Waiver of timeframes. All cases in-
volving a nonpermanent impairment
will be reviewed by us at least once
every 3 years unless we, after consulta-
tion with the State agency, determine
that the requirement should be waived
to ensure that only the appropriate
number of cases are reviewed. The ap-
propriate number of cases to be re-
viewed is to be based on such consider-
ations as the backlog of pending re-
views, the projected number of new ap-
plications, and projected staffing lev-
els. Such waiver shall be given only
after good faith effort on the part of
the State to meet staffing require-
ments and to process the reviews on a
timely basis. Availability of inde-
pendent medical resources may also be
a factor. A waiver in this context refers
to our administrative discretion to de-
termine the appropriate number of
cases to be reviewed on a State by
State basis. Therefore, your continuing
disability review may be delayed
longer than 3 years following our origi-
nal decision or other review under cer-
tain circumstances. Such a delay would
be based on our need to ensure that
backlogs, reviews required to be per-
formed by the Social Security Dis-
ability Benefits Reform Act of 1984
(Pub. L. 98-460), and new disability
claims workloads are accomplished
within available medical and other re-
sources in the State agency and that
such reviews are done carefully and ac-
curately.

(h) If you are participating in the Tick-
et to Work program. If you are partici-
pating in the Ticket to Work program,
we will not start a continuing dis-
ability review during the period in
which you are using a ticket. However,
this provision does not apply to re-
views we conduct using the rules in
§§404.1571-404.1576 to determine whether
the work you have done shows that you
are able to do substantial gainful activ-
ity and are, therefore, no longer dis-
abled. See subpart C of part 411 of this
chapter.
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(i) If you are working and have received
social security disability benefits for at
least 24 months.

(1) General. Notwithstanding the pro-
visions in paragraphs (b)(4), (b)(5),
(b)(6)(ii), (b)(7)(ii), and (b)(8)(iii) of this
section, we will not start a continuing
disability review based solely on your
work activity if—

(i) You are currently entitled to dis-
ability insurance benefits as a disabled
worker, child’s insurance benefits
based on disability, or widow’s or wid-
ower’s insurance benefits based on dis-
ability; and

(if) You have received such benefits
for at least 24 months (see paragraph
(1)(2) of this section).

(2) The 24-month requirement.

(i) The months for which you have
actually received disability insurance
benefits as a disabled worker, child’s
insurance benefits based on disability,
or widow’s or widower’s insurance ben-
efits based on disability that you were
due, or for which you have construc-
tively received such benefits, will
count for the 24-month requirement
under paragraph (i)(1)(ii) of this sec-
tion, regardless of whether the months
were consecutive. We will consider you
to have constructively received a ben-
efit for a month for purposes of the 24-
month requirement if you were other-
wise due a social security disability
benefit for that month and your
monthly benefit was withheld to re-
cover an overpayment. Any month for
which you were entitled to benefits but
for which you did not actually or con-
structively receive a benefit payment
will not be counted for the 24-month
requirement. Months for which your
social security disability benefits are
continued under §404.1597a pending re-
consideration and/or a hearing before
an administrative law judge on a med-
ical cessation determination will not
be counted for the 24-month require-
ment. If you also receive supplemental
security income payments based on
disability or blindness under title XVI
of the Social Security Act, months for
which you received only supplemental
security income payments will not be
counted for the 24-month requirement.

(ii) In determining whether para-
graph (i)(1) of this section applies, we
consider whether you have received
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disability insurance benefits as a dis-
abled worker, child’s insurance bene-
fits based on disability, or widow’s or
widower’s insurance benefits based on
disability for at least 24 months as of
the date on which we start a con-
tinuing disability review. For purposes
of this provision, the date on which we
start a continuing disability review is
the date on the notice we send you that
tells you that we are beginning to re-
view your disability case.

(3) When we may start a continuing dis-
ability review even if you have received
social security disability benefits for at
least 24 months. Even if you meet the
requirements of paragraph (i)(1) of this
section, we may still start a continuing
disability review for a reason(s) other
than your work activity. We may start
a continuing disability review if we
have scheduled you for a periodic re-
view of your continuing disability, we
need a current medical or other report
to see if your disability continues, we
receive evidence which raises a ques-
tion as to whether your disability con-
tinues, or you fail to follow the provi-
sions of the Social Security Act or
these regulations. For example, we will
start a continuing disability review
when you have been scheduled for a
medical improvement expected diary
review, and we may start a continuing
disability review if you failed to report
your work to us.

(4) Reviews to determine whether the
work you have done shows that you are
able to do substantial gainful activity.
Paragraph (i)(1) of this section does not
apply to reviews we conduct using the
rules in §§404.1571-404.1576 to determine
whether the work you have done shows
that you are able to do substantial
gainful activity and are, therefore, no
longer disabled.

(5) Erroneous start of the continuing
disability review. If we start a con-
tinuing disability review based solely
on your work activity that results in a
medical cessation determination, we
will vacate the medical cessation de-
termination if—

(i) You provide us evidence that es-
tablishes that you met the require-
ments of paragraph (i)(1) of this section
as of the date of the start of your con-
tinuing disability review and that the
start of the review was erroneous; and

§404.1592

(ii) We receive the evidence within 12
months of the date of the notice of the
initial determination of medical ces-
sation.

[51 FR 16825, May 7, 1986, as amended at 71
FR 66856, Nov. 17, 2006]

§404.1591 If your medical recovery
was expected and you returned to
work.

If your impairment was expected to
improve and you returned to full-time
work with no significant medical limi-
tations and acknowledge that medical
improvement has occurred, we may
find that your disability ended in the
month you returned to work. Unless
there is evidence showing that your
disability has not ended, we will use
the medical and other evidence already
in your file and the fact that you re-
turned to full-time work without sig-
nificant limitations to determine that
you are no longer disabled. (If your im-
pairment is not expected to improve,
we will not ordinarily review your
claim until the end of the trial work
period, as described in §404.1592.)

Example: Evidence obtained during the
processing of your claim showed that you
had an impairment that was expected to im-
prove about 18 months after your disability
began. We, therefore, told you that your
claim would be reviewed again at that time.
However, before the time arrived for your
scheduled medical re-examination, you told
us that you had returned to work and your
impairment had improved. We investigated
immediately and found that, in the 16th
month after your disability began, you re-
turned to full-time work without any signifi-
cant medical restrictions. Therefore, we
would find that your disability ended in the
first month you returned to full-time work.

[50 FR 50130, Dec. 6, 1985]

§404.1592 The trial work period.

(a) Definition of the trial work period.
The trial work period is a period during
which you may test your ability to
work and still be considered disabled.
It begins and ends as described in para-
graph (e) of this section. During this
period, you may perform services (see
paragraph (b) of this section) in as
many as 9 months, but these months do
not have to be consecutive. We will not
consider those services as showing that
your disability has ended until you
have performed services in at least 9

425



