§404.2001

will be governed by pertinent provi-
sions of the Social Security Act, the
Freedom of Information Act, the Pri-
vacy Act, the Tax Reform Act, and
other related statutes.) In negotiating
an agreement, consideration, should be
given to the compatibility of the other
country’s laws on confidentiality and
disclosure to those of the U.S. To the
extent possible, information exchanged
between the U.S. and the foreign coun-
try should be used exclusively for pur-
poses of implementing the agreement
and the laws to which the agreement
pertains.

Subpart U—Representative
Payment

AUTHORITY: Secs. 205 (a), (j), and (k), and
702(a)(5) of the Social Security Act (42 U.S.C.
405 (a), (J), and (k), and 902(a)(5)).

SOURCE: 47 FR 30472, July 14, 1982, unless
otherwise noted.

§404.2001 Introduction.

(a) Explanation of representative pay-
ment. This subpart explains the prin-
ciples and procedures that we follow in
determining whether to make rep-
resentative payment and in selecting a
representative payee. It also explains
the responsibilities that a representa-
tive payee has concerning the use of
the funds he or she receives on behalf
of a beneficiary. A representative
payee may be either a person or an or-
ganization selected by us to receive
benefits on behalf of a beneficiary. A
representative payee will be selected if
we believe that the interest of a bene-
ficiary will be served by representative
payment rather than direct payment of
benefits. Generally, we appoint a rep-
resentative payee if we have deter-
mined that the beneficiary is not able
to manage or direct the management of
benefit payments in his or her interest.

(b) Policy used to determine whether to
make representative payment. (1) Our pol-
icy is that every beneficiary has the
right to manage his or her own bene-
fits. However, some beneficiaries due
to a mental or physical condition or
due to their youth may be unable to do
so. Under these circumstances, we may
determine that the interests of the
beneficiary would be better served if
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we certified benefit payments to an-
other person as a representative payee.

(2) If we determine that representa-
tive payment is in the interest of a
beneficiary, we will appoint a rep-
resentative payee. We may appoint a
representative payee even if the bene-
ficiary is a legally competent indi-
vidual. If the beneficiary is a legally
incompetent individual, we may ap-
point the legal guardian or some other
person as a representative payee.

(3) If payment is being made directly
to a beneficiary and a question arises
concerning his or her ability to manage
or direct the management of benefit
payments, we will, if the beneficiary is
18 years old or older and has not been
adjudged legally incompetent, continue
to pay the beneficiary until we make a
determination about his or her ability
to manage or direct the management of
benefit payments and the selection of a
representative payee.

§404.2010 When payment will be made
to a representative payee.

(a) We pay benefits to a representa-
tive payee on behalf of a beneficiary 18
years old or older when it appears to us
that this method of payment will be in
the interest of the beneficiary. We do
this if we have information that the
beneficiary is—

(1) Legally incompetent or mentally
incapable of managing benefit pay-
ments; or

(2) Physically incapable of managing
or directing the management of his or
her benefit payments.

(b) Generally, if a beneficiary is
under age 18, we will pay benefits to a
representative payee. However, in cer-
tain situations, we will make direct
payments to a beneficiary under age 18
who shows the ability to manage the
benefits. For example, we make direct
payments to a beneficiary under age 18
if the beneficiary is—

(1) Receiving disability insurance
benefits on his or her own Social Secu-
rity earnings record; or

(2) Serving in the military services;
or

(3) Living alone and supporting him-
self or herself; or

(4) A parent and files for himself or
herself and/or his or her child and he or
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she has experience in handling his or
her own finances; or

(5) Capable of using the benefits to
provide for his or her current needs and
no qualified payee is available; or

(6) Within 7 months of attaining age
18 and is initially filing an application
for benefits.

[47 FR 30472, July 14, 1982, as amended at 54
FR 35483, Aug. 28, 1989]

§404.2011 What happens to your
monthly benefits while we are flnd-
ing a suitable representative payee
for you?

(a) We may pay you directly. We will
pay current monthly benefits directly
to you while finding a suitable rep-
resentative payee unless we determine
that paying you directly would cause
substantial harm to you. We determine
substantial harm as follows:

(1) If you are receiving disability pay-
ments and we have determined that
you have a drug addiction or alco-
holism condition, or you are legally in-
competent, or you are under age 15, we
will presume that substantial harm ex-
ists. However, we will allow you to
rebut this presumption by presenting
evidence that direct payment would
not cause you substantial harm.

(2) If you do not fit any of these cat-
egories, we make findings of substan-
tial harm on a case-by-case basis. We
consider all matters that may affect
your ability to manage your benefits in
your own best interest. We decide that
substantial harm exists if both of the
following conditions exist:

(i) Directly receiving benefits can be
expected to cause you serious physical
or mental injury.

(ii) The possible effect of the injury
would outweigh the effect of having no
income to meet your basic needs.

(b) We may delay or suspend your pay-
ments. If we find that direct payment
will cause substantial harm to you, we
may delay (in the case of initial enti-
tlement to benefits) or suspend (in the
case of existing entitlement to bene-
fits) payments for as long as one month
while we try to find a suitable rep-
resentative payee for you. If we do not
find a payee within one month, we will
pay you directly. If you are receiving
disability payments and we have deter-
mined that you have a drug addiction

§404.2015

and alcoholism condition, or you are
legally incompetent, or you are under
age 15, we will withhold payment until
a representative payee is appointed
even if it takes longer than one month.
We will, however, as noted in para-
graph (a)(1) of this section, allow you
to present evidence to rebut the pre-
sumption that direct payment would
cause you substantial harm. See
§404.2001(b)(3) for our policy on sus-
pending benefits if you are currently
receiving benefits directly.

Example 1: Substantial Harm Exists. We are
unable to find a representative payee for Mr.
X, a 67 year old retirement beneficiary who
is an alcoholic. Based on contacts with the
doctor and beneficiary, we determine that
Mr. X was hospitalized recently for his
drinking. Paying him directly will cause se-
rious injury, so we may delay payment for as
long as one month based on substantial harm
while we locate a suitable representative
payee.

Example 2: Substantial Harm Does Not Exist.
We approve a claim for Mr. Y, a title 1l
claimant who suffers from a combination of
mental impairments but who is not legally
incompetent. We determine that Mr. Y needs
assistance in managing his benefits, but we
have not found a representative payee. Al-
though we believe that Mr. Y may not use
the money wisely, there is no indication that
receiving funds directly would cause him
substantial harm (i.e., serious physical or
mental injury). We must pay current bene-
fits directly to Mr. Y while we locate a suit-
able representative payee.

(c) How we pay delayed or suspended
benefits. Payment of benefits, which
were delayed or suspended pending ap-
pointment of a representative payee,
can be made to you or your representa-
tive payee as a single sum or in install-
ments when we determine that install-
ments are in your best interest.

[69 FR 60232, Oct. 7, 2004]

§404.2015 Information considered in
determining whether to make rep-
resentative payments.

In determining whether to make rep-
resentative payment we consider the
following information:

(a) Court determinations. If we learn
that a beneficiary has been found to be
legally incompetent, a certified copy of
the court’s determination will be the
basis of our determination to make
representative payment.
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