§404.367

a reasonable period to be the 12-month
period immediately preceding the time
when the one-half support requirement
must be met under the rules in
§§404.362(c)(1) and 404.363 (for child’s
benefits), in §404.370(f) (for parent’s
benefits) and in §404.408a(c) (for bene-
fits where the Government pension off-
set may be applied). A shorter period
will be considered reasonable under the
following circumstances:

(1) At some point within the 12-
month period, the insured either begins
or stops providing at least one-half of
your support on a permanent basis and
this is a change in the way you had
been supported up to then. In these cir-
cumstances, the time from the change
up to the end of the 12-month period
will be considered a reasonable period,
unless paragraph (b)(2) of this section
applies. The change in your source of
support must be permanent and not
temporary. Changes caused by seasonal
employment or customary visits to the
insured’s home are considered tem-
porary.

(2) The insured provided one-half or
more of your support for at least 3
months of the 12-month period, but was
forced to stop or reduce contributions
because of circumstances beyond his or
her control, such as illness or unem-
ployment, and no one else took over
the responsibility for providing at least
one-half of your support on a perma-
nent basis. Any support you received
from a public assistance program is not
considered as a taking over of responsi-
bility for your support by someone
else. Under these circumstances, a rea-
sonable period is that part of the 12-
month period before the insured was
forced to reduce or stop providing at
least one-half of your support.

(c) “‘Living with”’ the insured. You are
living with the insured if you ordi-
narily live in the same home with the
insured and he or she is exercising, or
has the right to exercise, parental con-
trol and authority over your activities.
You are living with the insured during
temporary separations if you and the
insured expect to live together in the
same place after the separation. Tem-
porary separations may include the in-
sured’s absence because of active mili-
tary service or imprisonment if he or
she still exercises parental control and
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authority. However, you are not con-
sidered to be living with the insured if
you are in active military service or in
prison. If living with is used to establish
dependency for your eligibility to
child’s benefits and the date your ap-
plication is filed is used for estab-
lishing the point for determining de-
pendency, you must have been living
with the insured throughout the month
your application is filed in order to be
entitled to benefits for that month.

(d) Determining first month of entitle-
ment. In evaluating whether depend-
ency is established under paragraph
(@), (b), or (c) of this section, for pur-
poses of determining whether the con-
ditions of entitlement are met through-
out the first month as stated in
§404.352(a)(2)(i), we will not use the
temporary separation or temporary
interruption rules.

[44 FR 34481, June 15, 1979, as amended at 45
FR 65540, Oct. 3, 1980; 48 FR 21928, May 16,
1983; 52 FR 26955, July 17, 1987; 64 FR 14608,
Mar. 26, 1999]

§404.367 When you are a “full-time ele-
mentary or secondary school stu-
dent”.

You may be eligible for child’s bene-
fits if you are a full-time elementary
or secondary school student. For the
purposes of determining whether the
conditions of entitlement are met
throughout the first month as stated in
§404.352(a)(2)(i), if you are entitled as a
student on the basis of attendance at
an elementary or secondary school,
you will be considered to be in full-
time attendance for a month during
any part of which you are in full-time
attendance. You are a full-time ele-
mentary or secondary school student if
you meet all the following conditions:

(a) You attend a school which pro-
vides elementary or secondary edu-
cation as determined under the law of
the State or other jurisdiction in which
it is located. Participation in the fol-
lowing programs also meets the re-
quirements of this paragraph:

(1) You are instructed in elementary
or secondary education at home in ac-
cordance with a home school law of the
State or other jurisdiction in which
you reside; or

(2) You are in an independent study
elementary or secondary education
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program in accordance with the law of
the State or other jurisdiction in which
you reside which is administered by
the local school or school district/juris-
diction.

(b) You are in full-time attendance in
a day or evening noncorrespondence
course of at least 13 weeks duration
and you are carrying a subject load
which is considered full-time for day
students under the institution’s stand-
ards and practices. If you are in a home
schooling program as described in para-
graph (a)(1) of this section, you must
be carrying a subject load which is con-
sidered full-time for day students
under standards and practices set by
the State or other jurisdiction in which
you reside;

(c) To be considered in full-time at-
tendance, your scheduled attendance
must be at the rate of at least 20 hours
per week unless one of the exceptions
in paragraphs (c) (1) and (2) of this sec-
tion applies. If you are in an inde-
pendent study program as described in
paragraph (a)(2) of this section, your
number of hours spent in school at-
tendance are determined by combining
the number of hours of attendance at a
school facility with the agreed upon
number of hours spent in independent
study. You may still be considered in
full-time attendance if your scheduled
rate of attendance is below 20 hours per
week if we find that:

(1) The school attended does not
schedule at least 20 hours per week and
going to that particular school is your
only reasonable alternative; or

(2) Your medical condition prevents
you from having scheduled attendance
of at least 20 hours per week. To prove
that your medical condition prevents
you from scheduling 20 hours per week,
we may request that you provide ap-
propriate medical evidence or a state-
ment from the school.

(d) You are not being paid while at-
tending the school by an employer who
has requested or required that you at-
tend the school;

(e) You are in grade 12 or below; and

(f) You are not subject to the provi-
sions in §404.468 for nonpayment of
benefits to certain prisoners and cer-

§404.370

tain other inmates of publicly funded
institutions.

[48 FR 21928, May 16, 1983, as amended at 48
FR 55452, Dec. 13, 1983; 56 FR 35999, July 30,
1991; 61 FR 38363, July 24, 1996]

§404.368 When you are considered a
full-time student during a period of
nonattendance.

If you are a full-time student, your
eligibility may continue during a pe-
riod of nonattendance (including part-
time attendance) if all the following
conditions are met:

(@) The period of nonattendance is 4
consecutive months or less;

(b) You show us that you intend to
resume your studies as a full-time stu-
dent at the end of the period or at the
end of the period you are a full-time
student; and

(c) The period of nonattendance is
not due to your expulsion or suspen-
sion from the school.

[48 FR 21929, May 16, 1983]
PARENT’S BENEFITS

§404.370 Who is entitled to parent’s
benefits.

You may be entitled to parent’s bene-
fits on the earnings record of someone
who has died and was fully insured.
You are entitled to these benefits if all
the following conditions are met:

(@) You are related to the insured
person as his or her parent in one of
the ways described in §404.374.

(b) You are at least 62 years old.

(c) You have not married since the
insured person died.

(d) You apply.

(e) You are not entitled to an old-age
benefit equal to or larger than the par-
ent’s benefit amount.

(f) You were receiving at least one-
half of your support from the insured
at the time he or she died, or at the be-
ginning of any period of disability he
or she had that continued up to death.
See §404.366(b) for a definition of one-
half support. If you were receiving one-
half of your support from the insured
at the time of the insured’s death, you
must give us proof of this support with-
in 2 years of the insured’s death. If you
were receiving one-half of your support
from the insured at the time his or her
period of disability began, you must
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